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sO I FOREWORD 


 Sovanin can te worked if it is to remain tiable t to. 
guecession of shocks which must deprive transferred 
: ‘subjects of the funds necessary for their administration, — 
‘s whol¢sale rejection of grants forms no part.of the _ 
English political system; and this is no dotbt. the réason i 
why Mr. Banerjee has been ‘unable to find _English’ a 
. precedents ; but he may rest assured that, if the practice 
_ became common, steps would promptly be taken to- 
prevent its recurrence. 
No. discussion is, however, possible without a tiny 
“difference of opinion ; and I can recommend Mr, Banerjee’s” 
“book With confidence to the rising generation of Bengal, 
~~ with whom the rightful guidance of the future of their 
* eer rests. re 


eae EVAN COTTON, 




















" EXTRACTS FROM THE PREFACE TO. if 
THE ean EDITION 


i ‘Tae tuted, Ue tahis bolls is to describe Abe present _ 
Constitution of India, with special — to its working — 
~ since its inauguration. * + 
28 pave attempted, as far “as ae to treat. the — 
Sgubject in an impartial and scientific way. I have pes a 
however, hesitated to express my own views on undecided 
Joints of law, in the hope of eliciting expressions of opinion * 
om others who are.more competent to judge of them 
‘than myself. Nor have I refrained from pointing out what 
“appeared to.me to be inherents defects in our constitutional 
a System, by comparing it with the political systems of. 
; England and of self-governing Dominions like Canada, j 
' Australia and South Africa. Another point which I should — 
like my readers to keep in view, is that this book Brae mise 
“the existing Constitution of India and not of its Adm 
tion... The foregoing statement will, I hope, 
‘explain the general scope and plan of the work. 
ol * * * * 
» I take this opportunity of expressing my abate 
.P. J. Hartog, c..5., Vicstilehctios of Dacca Univer 
for the assistane® I have received from him | 
preparation and publication be eg Ht Ih 
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THE SALIENT FEATURES OF THE INDIAN CONSTITUTION 


, The Indian Constitution mainly ‘ written’ and documentary—Its 
pasis—Conventional elements in it~Comparison with the Constitu-— 
tions of England and the United States—Its generally ‘rigid’ 
character—Indian legislatures ‘ non-sovereign law-making bodies ’— 
Power of the Indian Courts—Comparison with the Union of South 
Africa—The Constitution as yet unitary and not federal—Comparison 
with the United States and Canada—How it came to be unitary—A 
» forecast about the future form of the Government of India—The pro- 
visional character of the present Constitution of India. 


| The Constitution of British India, 1 whereby we mean 

bail oe the body of rules and principles rélating to its 
~ {Constitution fundamental political institutions, is mainly 
ainly ‘written’ and documentary. Its basis is an 
written ’ 5 7 
landdocue . eCnactment of the British Parliament, namely, 
entary. the Government of India Act,? and the Rules * 


t : ; 
_—_ made thereunder. There are no doubt some 






















+*©The expression British India shall mean all territories and 
places within Her Maijesty’s dominions which are for the time being 
governed by Her Majesty through the Governor-General of India, or 
through any Governor or other officer subordinate to the Governor- 
General of India: The expression India shall mean_ British India, 


together with territories of any Native Prince or Chief under the 
suzerainty of jesty, exercised through the Governor-General 
of India or thre ‘any ‘sovernor or other officer subordinate to the 


~ Governor-General of India’.—‘The Interpretation Act of 1889 (52 and _ 
53 Vict., Ch. 63, Sec. 18).— Zhe Imperial Gazetteer of India, vol. iv, 
pp. 59-60 a j 
2 5 and 6 Geo. 5, Ch. 61; Gand 7 Geo 5, Ch. 37;9 and 10 Geo. 5, — 
Ch. 101: and 14 and 15 Geo. 5, Ch. 28 It is the Government of India 
Act, 1915, as amended by the Government of India (Amendment 
Act. 1916, and as further amended by the Government of India Act, _ 
1919, the Government of India/(Leave of Absence) Act, 1924, the 
Government of India (Civil Services) Act, 1925, the Government of 
India (Indian Navy) Act, 1927, and the Government of India (Statu-~ 
tory Commission) Act, 1927. : 
eH e ed Devolution Rules ; the Electoral Rules ; the Li 


Ei seth ; moe ps ; ¥ fx y #é 
















on, but their 
ensiderable ; nor 
~yonvent are they, with w exceptions, of much 
— constitutional importance. Whatever differences 
of opinion may exist among constitutional 
writers regarding the exact proportion and political signi- 
ficance of the conventional elements in the Constitution of 








Under Section 129A of the Government of India Act, where any 
matter is required to be prescribed or reguiated by Rules under the 
Act and no special provision is made as to the authority by whom 
the Rules are tu be made, the Rules are made by the Governor- 
General in Council with the sanction of the Secretary of State in 
Council,.and are not subject to repeal or alteration by the Indian 
te or by any local legislature. All such Rules must 
ordinarily be laid before -both Houses of Parliament as soon as may 
be after they are made, and if an address is presented to His 
Majesty by either House of Parliament within the next thirty days on 
which that House has sat after the Rules are laid before it, praying 
that the Rules or any of them may be annulled, His Majesty in 
Council may annul the Rules or any of them, and those Rules must 
thenceforth be void, but without prejudice to the validity of 
anything previously done thereunder. 


y 


lf, however, the draft of any such Rules are laid, un C the 


direction of the Secretary ot State, before both Houses of | 
and are approved by them without modification or ¥ 
modifications as are agreed to by both Houses, the Ru 
made in the form in which they have been approved. :S 
will be valid without further refe to Parliament. 

+ e.g., the custom, seldom disrepidied, fixing the tenure ¥ ice 
ot certain high officials like the Governor-General, the Go or, the 
Liéutenant-Governor and the member of an Executive Count 


five years. This ‘limitation is not imposed by statute or by 
instrument of appointment’ (Ilbert, The Dcoverunater India, p. 45). 
The origin of this custom may be traced to the partieular provision 
‘of Lord North’s Regulating Act which fixed the tenure of office of 
hoch first Governor-General and his ‘Counsellors’ at five years (Cf. 

rt). * 
_ Among other constitutional maxims which have been accepted as 

part of our Constitution, we may mention here the following :— 
(1) ‘The Ministers selected by the Governor to advise him on 











incil, enjoying its confidence and capable of leading it ?; — 

{ (2) they must resizn office when ities have ceased to 

nfidence of the Council ; and 3 Fa 
the Finance Act (in the case of the Central | 

annually. Goes : 
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: Ca transferred subjects should be elected members of the Legislative \ 
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the truth to assért, that 
— ponderance of the « writte 
Constitu- is concerned, our Constitntt 


- Sees! 
moor pet te closely the Constitution of the United Stas 


Caio than that. of England , which is, to quote the 
wr: words of Sir Sidney Low,? ‘partly law, and 
partly history, and partly ethics, and partly cu custom, ‘and 
partly the result of the various influences |which are mould- 
ing and transforming the whole structure of society, 
from year to year and one might almost say, from hour 
to hour’. ; 
Th i feat itution_is_its 
generally ‘ rigid’ character. ‘ A “ rigid” Consti- 
ltsgenerally tution’,? says Sir John Marriott,* ‘is one which 
yd can be altered and amended only by the employ~ 
| ment of some special, and extraordinary, and 
+ prescribed machinery, distinct from the machinery of 
ordinary legislation’. 





1 The Governance of England, 1919, p. 4. 
The English Constitution, says Viscount Bryce, ‘is a mass of 
cedents, carried in men’s memories or recorded in writing, of dicta ot: y 
lawyers or statesmen, of customs, usages, understandings and beliefs 
bearing upon the methods of Government, together with a certain 
number of statutes, some of them containing matters of petty detail, 

_ others relating to private just as much as to public law, nearly all-of » 
them pre-su; jing and mixed up with precedents and customs, and 
all of them with a parasitic growth of legal decisions and, 
political habits, apart from which the statutes would be almost 
unworkable, or at any rate quite different in their working from | 
iol they oe are ’.— Studies in History and Jurisprudence, vol, i, 5 

PP ew 

| ® Cons tutions are classified as ‘ Rigid’ and ‘ Flexible’. * 

‘A “ flexible ’? Constitution is one under which every law of every i 

I description can legally be changed with the same ease and in the~ 
Same manner by one and the same body. . . A : 

Constitution is one under which certain laws generally 

_ constitutional or fundamental laws cannot be changed in the 
manner as. eto crag Dicey, The Law of er: Cons 


Pp; 172-38 on). 
PS 
se JAR, tarot, English litical In Institutions, 
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AN GONSTIOTION 


he- mes rigl@iss a the Tiled ' Constitution consists” 

. the fact that it cannot be lenally. changed, except in respect 
of a few matters,’ either by the Indian Legislature or by 

ally of the Provincia! legislatures. ‘he Government of 








India Act which (together with the Rules made thereunder) . 


is, as has been stated above, the basis of our Constitution, 
cannot be repealed except by an Act of the Imperia] Parlia- 
ment ; norcan it be otherwise amended save in respect of 
some of its provisions with regard to which it has conferred 
upon the Indian Legislature a concurrent power of legis- 
lation.* ‘ The Indian Legislature* has not, unless express- 
ly so atithorised by Aci of Parliament, power to make any 
law repealing or affecting any Act of Parliament passed 
“after the year one thousand eight hundred and sixty and 
_ extending to British India (including the Army Act, the Air 
Force Act and any Act amending the same);... and 


_ has not power to make any law affecting the authority. fe 


Parliament, or any part of the unwritten laws or 
tution of the United Kingdom of Great Britian and 
whereon may depend in any degree the allegiance ¢ 
yerson to the Crown of the United Kingdom, or a 


fs @ ‘ 

' 2 Purists will, it is hoped, forgive the use of the shorte: 

‘India’ and ‘ Indian’ for ‘ British India’ and ‘ British 

= See foot-note 3 below, a 

® Under Section 131 (3) of the Government_of India? 

Legislature can aiter or repeal some of thé provisio 

mentioned in the fifta Schedule to the Act. To this ext 

| admitted, the ‘rigid’ character ot our Constitution has bi 

Hence we have used the word ‘generally ’ before 

f - ‘rigid character’ (page 3). But it may be noted her 

_ the provisions mentiored in the Schedule refer to’ 
cannot be regarded as of any constitutional impor 

embodied in the Government ed Act, sim 

Jating measure. See Appendix L. % 

to the provisions ufith 

Legislature snall consist. of 

ray nae the Council of St 
f Ladia Ac 
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4 co a 20DUCTORY : 
British India.’1 Again, ‘ the local legislature of any pro-_ 
vince has not power to make any law affecting any a of 


Parliament.’* 
The Indian legislatures are, to use Prof. Dicey’s 


Indian legise Words, ‘non-soveteign law-making bodies’ ; their 
latures, powers and authority have been derived from the 





cn ar Government of India Act which constitutes the 
law-making | supreme law of the land, and their laws are valid 
bodies. if they are not inconsistent with this supreme 


law./ As Section 84(1) of the same Act distinctly lays 
down, ‘a law made by any authority in British India and 
repugnant to any provision of this or any other Act of 
Parliament shall, to the extent of that repugnancy but not 
otherwise, be void.’* (‘The Courts in India may be called 
upon to pronounce upon the legality or constitutionality 
of an Act passed by an Indian legislature, Central or 
(Pfovincial. { If any particular piece of Indian legislation is 
Wea not within the legal powers of the enacting 
“Power of authority, it is bound to be treated as void by : 
phn on Indian judge) As Prof. Dicey says, ‘The Co 
(in India) treat Acts passed by the Indian Councilé 
precisely in the same way in which the King’s Bench | 
Division treats the bye-laws of a railway company. ..._ 
An. Indian ibunal may ay be called upon to say that an Aeth 
passed'by the Governor-General need not be obeyed because 
it_is unconstitutional or void.’ ‘No. British Court’, he 
continues, ‘can give judgment, or ever does give jndgment, 
that an Act of Parliament need not be obeyed because it is 
unconstitutional, Here, in short, we have the essential 
™, 
1 The Goyrrnment of India Act, Section 65. 
* Ibid., Settion B0A (4). % 
eens in) he. apes B The King-Emperor, 


196-340. 










oe THE INDIAN CON STCUTION) 
-difference betvitben subordinate and sov eieten ingutatie 
power.’ ? 

We may note ‘here that in respect of cnanachipetietta 
Siisitoce amendment thé position of the Pafliament of 
with the the Union of South Africa is fundamentally 
rasp different from that of the Indian Legislature’ 
Africa. = There the Parliament can change the Constitu- 
tion.of the Union inthe same way as it can amend one 
of its ordinary laws. ‘The only limitation’, says the 
Hon’ble Mr. R. H. Brand,? ‘on the complete power of 
Parliament over the Constitution is the requirement of a 


two-third jority (at a joint sitting of both Houses of 
Tliament) in certain-patticular cases.’3 
“Pe third feature that we notice in our Constitution is that 


{ it is as yet unitary, and not federal. ‘ Federalism means,’ 
writes Prof. Dicey, ‘the distribution of the force of tHeState 





¥ 




























1 Dicey, Zhe Law of the Constitution, eighth edition, pp. d 98. 
|. The following extract from the judgment of the Judicial amittee 
of the Privy Council (delivered by Lord Selborne) in: : 
as the Empress vs. Burah (and another) case is of sp 
in this connexion :— ‘ 
‘The Indian Legislature has powers expressly li 
‘of the Imperial Parliament which created it, and it. 
do nothing beyond the limits which cca 
But when acting within these limits, it is not in an 
or delegate of the Imperial Parliament, but has, and 
have, plenary powers of legislation, as large, and of 
as those of Parliament itself, The established C 
when a question arises whether the prescribed lin 
exceeded, must of necessity determine that question ; an : 
way in which they can properly do so, is by looking te the te 
the instrument by which, affirmatively, the legislative 
created, and by which, negatively, they are réstricted. 
been done is legislation within the general scope of the affirmative 


words which give the power, and if it violates no express cogdition or . 


restriction by which that power is limited (in which category would, 
of course, be included any Act of the Imperia! Parliameatat yiliiece 
~ with it), itis not for any Court.of Justice to inguire farther, 
_— constructively those co and ctions’.-~— The 
ports, 1879, Calcutta 
mae ‘The Hon. R. H. Brand, 7 
_. * South Africa Act, 1909 
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among a number of co-ordinate bodies each, originating 
‘and controlled by the constitution,!* This defini- 
bie an at tion is not yet applicable to the constitutional 
yet unitary system that we have now in our country. _Con- 
orton gress in the United States has exclusive power 
of legislation with regard to certain definite 
matters 2 and it cannot legally exercise any legislative: 
jurisdiction over those subjects, which have been reserved! 
to the separate States by the Constitution of the country.? | 
Nor can the Federal Executive veto any State 
———— iegislation. Thus the State and the Federal 
United legislatures are/co-ordinate authorities in the 
ae iga United Somer fom same principle of exclusive 
legislative jurisdiction of the Central and Pro- 
vincial legislatures has been accepted as the basis of” the 
“constitutional system of the Dominion of Canada, although, 
in respect of the distribution of powers between the Central 
and nay, authorities, there is a fundamental differ 
bet the Constitution of the Dominion and that of 
United States and, although the Central Government ne 
the Dominion can disallow any Provincial Act, which, as we 
have stated above, is not the case in the United States.’ It 
is distinctly laid down in Section 91 of the British North 
America Act, 1867, that ‘it shall be lawful for the Queen, 
by and with the advice and consent of the Senate and 
House of Commons, to make laws for the peace, order and 
good government of Canada in relation to all matters not 
coming within the classes of subjects by this Act assigned 
exclusively to the Legisiatures of the Provinces; and for. 
greater certainty, bat not so as to restrict the generality of 


* Dicey, Law of the Constitution, p. 153 (eighth edition). } ae 
* Cf. The Constitution of the United States. ; a ie 
Pg The am amen the, Constitution of the United 

T wers not di to the United States by the 
Eee. are reserved to the 
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S the foregoing terms of this Section, it is hereby declared 
that (notwithstanding anything in the Act) the exclusive 
legislative authority of the Parliament of Canada extends 
to all matters coming within the classes of subjects next 
hereinafter enumerated. . . . "4 

Now let us turn our attention to our own country. As 
tegards the control of the Central Government over 
Provincial legislation, we find that if: the Governor, 
Lieutenant-Governor, or Chief Commissioner, as the case 

/ may be, assents to a Bill which has been duly passed by a , 
Provincial Legislative Council, ‘ he shall forthwith send an 
authentic copy of the Act to the Governor-General, and the 
Act shall not have validity until the Governor-General has 
assented thereto and that assent has been signified by the 
Governor-General to, and published by, the Governor, 
Lieutentant-Governor or Chief Commissioner./? It may b 
noted here that though the Dominion Government in Canad 

disallow a Provincial. legislation, the assent th 
i or General there is not required (except in the cas 
of ‘ reserved ’ Bills) for the validity of a Provincial Act. * 







1 Cf. Section 92 of the British North America Act, 1867,” 

‘The Dominion parliament and the provincial le 
sovereign (?) bodies within their respective constitutional 
While the Dominion parliament has entrusted to it a jurisdiction - 
over matters of national import, and possesses besides a general 
os to legislate on matters not specifically reserved to the local 

legislatures, the latter nevertheless have had conferred upon them 
powers as plenary and ample within the limits prescribed by the 
constitutional law as are possessed by the general parliament.— 
Sir J. G. Bourivot, Constitutional History of Canada, p. 136. 

® The Government of India Act, Section 81. 

’ British North America Act, 1867, Section 90. 

Whatever departures from the principle of federalism | are 
in the Constitution of Canada, are due to the fact that 
tion is not s¢rict/y federal. It has a‘ unitary bias’. As ; p 
ber it, ‘The British North America Act is further noteworthy a as 

g afederal Constitution to ive ton rs Federations y men who 
were in favour of a legislati ion’ ana 
within the British Dndise. p 39. 
Marriott’s pecond Chambers, o- * : 4 
S 
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As regards the scope of legislative authority, thou 
“the local legislature of any province has power, subje 
to the provisions of the Government of India Act, to make 
laws for the peace and good government of the territories 
for the time being constituting that province,’ ! yet it is 
especially laid down in Section 65 of the Act* that ‘ the 
Indian Legislature has power to make laws for all persons, 
for all courts, and for all places and things, within British 
India. ...’ Besides, the local legislature of any province 
may not, without the previous sanction of the Governor- 
“General, make or take into consideration certain laws 
enumerated in Section 80A (3) of the Act. 

‘Unitarianism’ implies the concentration of the powers 
of Government in a central authority and this concentration 
exists in our eee of government to a pre-emifent degree, re 
as shown above.* This justifies our characterizing our 
presént Constitution as unitary.+\~ 

Perhaps it will not be out of place to mention here that 

7 the present unitary character of our political 


How it systerh is the inevitable result of the operation 
came to 


unitary. of certain forces from so far back as 1773, j 
*. Before the passing of the East India Company 
Act of 1773 (commonly known as the Regulating Act), the 
Presidencies of Bengal, Bombay and Madras, which were, 

in each case, administered by a President or Governor and 

a Council composed of servants of the East India Company, 
“were independent of each other, and each Government 


1 The Government of India Act, Section 80A. a 
2 i.e. The Government of India Act. Bai) | 
® That Clause 2 of Section 67 of the Government of India Act for- 
‘ bids the introduction into either chamber of the Indian Legislature _ 
-of any measure regulating any Provincial subject (which is a | 
— to et aah by the Indian Legislature), or 
incial Att, without the previous sanction of : 
does n any way invalidate our proposi-— 
stitution unitary. 50 
en gaan? 84 (2) of the 
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‘was absolute within its limits, subject to the distant and 


intermittent control of the Directors at Home. But the 


»need for a common policy in the face of foreign enemies 
“was apparent ; and when the disorder of the Company’s. 


— 


finances and suspicions. about the fortunes amassed by its 
servants in India drove Parliament to intervene, it was 
wisely decided to create one supreme Government in the 
country.” In order to ensure this the Act of 1773 
provided for the appointment of a Governor-General and 
four counsellors for the government of the Presidency of 
Fort William in Bengal and further declared that the said 
Governor-General and Council, or the major part of them, 


_ were ‘to have power of superintending and controlling 
the govérnment and management of the Presidencies of 


‘Madras, Bombay and Bencoolen respectively, so far and in 


so much as that it should not be lawful’ for the Govern- 


ments of the three Presidencies to make any orders for 
commencing hostilities, or declaring or making war, against») 


any Indian Princes or Powers, or for negotiating or 
concluding any treaty of peace, or other treaty with any 
such Indian Princes or Powers, without the consent and 
approbation of the Governor-General and Council, 

in such cases of imminent necessity as would render it 
dangerous to postpone such hostilities or treaties until the 
arrival of their orders, and except also in such cases where 
they had received special orders from the Company.? A 
President and Council actiag against these provisions were 
liable to be suspended by the Governor-General and 
Council ; and they were directed to pay due obedience to | 
orders emanating from the latter authorities.* Thus the 
first step towards centralization was taken in 1773. 


1 Report on Indian Constitutional Reforms, para. 37. 
* The East India Company Act, 1773 (13, Geo. 3, Ch. 63), 
Section 9. P. Mukherji’s Constitutional Documents, vol. i, p. 22, 
3 Tbid. 
s sn: & 
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The next step towards establishin lize m1 1 


. of government in India was taken in 1784. The East 


India Company Act of that year (commonly known as: 
Pitt’s Act) authorized the Governor-General and Council of 
Fort William to ‘ superintend, control and direct the several 
Presidencies and Governments (then existing or thereafter 
to be erected or established in the East Indies by the 
United Company)-in all such points as relate to any transac- 
tions with the Country Powers, or to war or péace, or to the 
application of the revenues or torces of such Presidencies 
and Settlements in time of war, or any such other points as 
would be, from time to time, specially referred by the Court 
of Directors of the Company to their superintendence,and 
control.’ The Charter Act of 1793 further emphasized 
this ‘ power of superintendence, direction and control’ to be — 
exercised by the Government of Bengal over the Govern- 
ments of Madras and Bombay. ‘The final stage in this. 
process of centralization was reached with the passing of 
the Charter Act of 1833.2 

Under this Act the *Governor-General of Bengal in 
Council became the Governor-General of India in Council. 
‘The Governments of Madras and Bombay were drastically 
deprived of their powers of legislation, and left only with 


, the right of proposing to the Governor-General in Council 


projects of the laws which they thought expedient.’* Thus. 


1 The East India Company Act, 1784, Section 31. P. Mukherji’s 
Constitutional Documents, vol. i, p. 39. 

*3 and 4 Will. IV, Ch. 85. 

® Report on Indian Constitutional Reforms, para 57. See the 
Charter Act of 1833, Sections 59 and 66.—P. Mukherji’s Constitutional 
Documents, vol. i. : 

The powers of legislation were however restored to the Governments 
of Madras and Bombay by the Indian Councils Act of 1861, But 
there were two limitations : (i) those Governments could not make or | 
take into consideration certain laws*without the previous sanction of | 
the Governor-General ; and (ii) Acts passed by them could not be — 
valid unless they had received the ‘assent of the ene 
N97, ak en ak. 
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the Governor-General of India in Council! became the sole 
law-making authority in India. Besides, ‘the superinten- 
dence, direction and control of the whole civil and military 
government of the Company’s territories and revenues in 
India’ were vested in him. And it was further enacted 
that no Governor or Governor in Council should have the 
power of creating any new office, or granting any salary, 
gratuity or allowance, without the previous sanction of the 
Governor-General in Council. Thus was effected a complete 
concentration of all powers in one supreme authority. 

Later on, measures were adopted to increase the legisla- 
tive, financial and administrative powers of the Provincial 
Goyernments ; but the Government of the country just 
before the introduction of the Montagu-Chelmsford 
Reforms ‘was one and .. . the local Governments were 
literally the ‘‘ agents’’ of the Government of India"? A 
great step towards Provincial independence has no doubt 
been taken under the Reforms, but nothing has yet been 
done, in law and theory, to destroy the unitary character of 
our constitutional system. 

What form the Government of our country will take in 
Aforecass the future, it is extremely difficult to predict 
aboutthe now. The problems-of the territories now under 
ap the rule of the Indian Princes complicate the 
Government whole situation. At the same time, one can 
of india. § hardly think of India enjoying full dominion 


in addition to that of the Governor.—The Indian Councils Act, 


These limitations did not exist before 1833.—/ontagu-Chelmsford 
Report, para 63. * : 

* His Council was increased by the addition of a law member not 
in the service of the Company. This additional member was not’ 
vaalyeatea ye or = in the said council except at meetings thereof 

making laws and regulations,’ The Charter Act, | , Section 40. 
Mukherji's Dactencals ie costae 


® Report on Indian Constitutional Reforms, para. 120. Figs 





Po Sevier 





ob 


s 


; INTRODUCTORY ~ , as 


ais 


ign 


status with more than one-third of its! area lying outside — 
the jurisdiction of itsGovernment. If these Indian States 
are to be given a worthy place in any scheme of reconstruc- 
tion of our governmental system, and if their interests and 
privileges are to be harmonized with those of the provinces 
of British India, some form of federation is the only 
solution. The provinces of British India may not have 
any innate powers of their own\to surrender in a ‘ foedus’,* 
but the same cannot be said of the important Indian States.. 
Apart from this, there are other considerations to be taken 
into account. ‘Federalism is’ according to a very distin- 
guished authority* on Constitutional Law, ‘ an equally 
legitimate resource whether it is adopted for the sake of 
tightening or for the sake of loosening a pre-existing 
bond.’ » In our proposed federation, the pre-existing bonds. 
of union between the Indian States and British India will 
have to bewtightened, and those between the central and 
local Governments of British India will have to be loosened. 


1 The total area of India is 1,805,332 square miles. Of the total area 
British territory~comprises 1,094,300 square miles and the Indian 
States 711,032 sauate miles.— Statistical Abstract for British India, 
1916-17 to 1925-26. 

2 Granted the announcement of August 20, we cannot at the 
present time envisage jts complete fulfilment in any form other than 
that of a congeries of self-governing Indian provinces associated for 
certain purposes under a responsible government of India ; with 
possibly what are now the N:tive States of Inaia finally embodied 
in the same whole, in some relation which we will not now attempt 
to define. For such an organization the English language has no. 
word, — ‘* federal.”’ ’- Report on Indian Constitutional Reforms, 
para. 120, 

‘A Federation of States- comprising under the name of “‘ State” 
each Indian State and each Proviuce of British India— with local 
autonomy, given much flexibility aud allowing room for wide 
differences in internal governmert, seems the most likelv form to be. 
evolved in the tuture’.—Aritain and India from 1599-1919, by 
Dr. Annie Besant ; Work of the Indian Legislatures, p. 236. 

Vide also Government of India’s (Home Department) Despatch, 
dated Simla, August 25,.1911, para. 3. 
a eebort on Indian Constitutional Reforms, pata 120. ; 
bryce, The American Commonwealth (1922), vol, i, p. 351, PU 
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But it must also be stated in this connexion that it will be a 
folly to ignore altogether the peculiar position of the Indian 
States with their traditions of independence in respect of 
matters of internal administration, as it will be unwise to 
ignore any longer the insistent demand for ‘ provincial 
autonomy’ on the part of the provinces of British India. 
On the one hand, the States represent in a speeial manner 
the centrifugal forces in Indian politics. Such forces ‘ may, 
if too closely pent up, like heated water in the heart of the 
earth, produce at untoward moments explosions like those 
of a voleano.’* They may, at least, cause a ‘ harmful 
friction ’’ and impede the smooth working of the constitu- 
tional machinery.2. ‘They may also introduce ‘an element 
of instability ’ into the body politic, and may even become 
sources of danger in times of internal disturbance or exter- 
nal invasion.* On the other hand, it may be urged on behalf 
of the granting of provincial autonomy that ‘the energy of 
civic life may be better secured by giving ample range and 
sphere of play to local self-government, which will stimulate 
and train the political interest of the members of the State, 
and relieve the central authority of some onerous duties.’* 
‘At the same time, the unity of the political system of the 
country as a whole, and also the stability and efficiency of 
its Central Government have to be maintained. Thus India 
will have to solve the same problem of the proper adjust- 
ment of the centrifugal and centripetal forces in its politics, 
that has been solved by other countries having a federal © 
system of government. The constitutional history of the 
United States of America may provide us with valuable 
‘guidance in solving many of the problems presented by the 
Indian States, as well as in determining their status in the. 


gare Bryce, Studies in History and Jurisprudence (1901), wh & 


Pp. 
2 Ibid, p. 270. * Ibid., p, 270. 
sa Ibid., p. 294, 
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future Constitution of India ; while that of Upper and Lower © 
Canada? from 1841 to 1867 may prove an equally helpful 
guide in settling the future relations of the provinces of 
British India to the Central Government. As Prof. Wrong 
said in the course of his lecture? on ‘The Creation of the 
Federal System in Canada,’ ‘ In Canada, the problem was 
for the Union® to get rid of some of its powers in favour of 
the provinces, while, in the United States, there was the 
opposite problem of getting the separate units to give up 
something, in order to create a central government. In 
Canada the central power retained all that it did not give 
up, while, in the United States, it was the separate units 
which did this. Thus we have the far-reaching difference 
in the basis of the two federations. Canada is a single 
State, in which the various units have prescribed powers; 
the United States is a union of many States, which have 
agreed to delegate certain powers to a central authority.’ 
Thus, there are lessons to be learnt from both these 
countries. 
he distribution of powers in our proposed federation 

will be as ina federal constitution. he Central Govern- 
ment with its organs reconstructed on Saat from 
the présent, will be in charge of those affairs of State which 
will be of common interest to all or which will require 
uniformity of action; while the provincial and ‘State’ 
Governments will enjoy complete autonomy in respect of 
vhe affairs of local interest. 4 It may be desirable to vest in 
the federal executive, as in the case of Canada, the power of 


+ See Kennedy, Zhe Constitution of Canada (1922); 'Chs. 13 and — 
17-19; see also The Federation of Canada (1917), Oxford Univer- 
sity Press, ° 

* Delivered in the University of Toronto in March, 1917. See The 

' Federation of Cz4ada (Oxford University Press), p. 24. 

* tt means the legislative union of Upper and Lower Canada under 
the Imperial Union Act of 1840 (3 and 4 Victoria, c. 35). This Union 
Wes replaced by their federation along with two other provinces 
uncer the British North America Act, 1867. 
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_ disallowing provincial (or State) legislation, ‘although it. 
must be understood from the very beginning. that this power 
_ of disallowance..must-be-—exercised with _great care and 
caution. } Such a constitutional provision will act as a poten- 

; ibcheck on disruptive legislative activities on the part of © 
local legislatures. Besides, it will be quite in keeping with 
the traditions of the centralized system of Government that 
has hitherto obtained in British India, as al8ogwith the 
implications of the suzerainty which the British Crown has 

so fayclaimed and exercised over the Indian States. \Thus 

cum he ig that though our future Constitution should be ‘ 
federal in form, it should have a ‘unitary bias*S 
Addressing the members of the Indian Legislature on 
August 20, 1925, Lord Reading, as Governor-seneral, 
made the following observation! in the course of his 
speech :— 
‘There are many in India at the present moment who 

j hold the solution lies in Provincial autonomy. The principle | 

| that local affairs should be administered by Local Govern- 
ments is one that commands general acceptance. | But if we 
are to avoid disintegration—a danger that the history of 
India constantly emphasizes—there must, in my judgment, 
be a strong Central Government capable of exercising a 
legitimate degree of supervision and con.rol. The relations 
‘of such a Government to a number of so-called autonomous. ~ 
Provincial Governments have not yet been thought out. It 

, can. scarcely be contemplated even by the most arden 
friends of Provincial autonomy that there should ‘be n 

| or more, and as some contend many more, separate and 

independent Provincial Governments entirely free in. all 
directions from supervision and control. Before any scheme 
of Provincial autonomy could be established, (he functions 
that should be entrusted to them and the degree of super- 








a Legislative Assembly Debates, vol. vi, 1925, p. dacial ss: & 
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‘ent 
vision and control to be exercised over them must ber 
explored with patience.’ » 

The solution that we have suggested above should satisfy , 
“him as well as those who think like him about the feasibility 
of Provincial autonomy, or entertain honest doubts as | f 
the possibility of success of federalism, in India, because 
_ it will meet all legitimate requirements of both union and 
separation, * 
This general survey of the political system of British 
India will remain incomplete if we do not notice 
The provi- here two other peculiarities of our present 
ane -~ Constitution—its essentially provisional character 
the present, and its elasticity. The scheme of government 
ere eg + which was embodied in the Government of India 
Act, 1919, was devised by its authors to meet the 
requirements of the period of transition from bureaucracy 
to responsible government—the goal of British policy in 
India. Fora long time the people of India had been insist- 
ing on having an effective voice in the administration of 
their own country and in the shaping of. its destinies. The 
Great War and India’s participation in it, the revolution in 
Russia and the overthrow of autocracy there, the speeches — 
of English and American statesmen proclaiming the rig 
of all nations to_self-determination,—all these gave a new 
' impetus to those political aspirations of “the Indian people. 
Teg erefore, became very necessary to. grant them : 
al politi tical rights without further delay. But there 
rs again who had to be reckoned withy the 
tives of vested interests as well as those who — 


Ss 








honestly believed in ‘the danger of haste in liberalizing th the | 
Indian political institutions. The Government of India Act 
of 1919 was an attempt to please both these classes of — 
ne oeosagh etal more or less a ater’ views. Rares | 
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of a newly awakened nationalism and the warnings, not 
always prompted, however, by disinterested motives, of 

_ those who preferred experience to theory and were therefore 
afraid of anything new and untried. The result was a half- 
way-house arrangement between autocracy and popular 
governmént. This will explain some of the anomaliés in 
our present constitutional system—especially the curious 
structtire of government, commonly termed. dyarchy, 
prevailing in the major provinces. This will also explain 
the (continuance of an irremovable and_ irresponsible 
Executive in the Central Government and the creation ofa 
Central Legislature with two Chambers, each having an 
elected majority, which, impotent to influence the course” of 
administration of the country effectively, express their 
resentment in violent and bitter criticisms and, sometimes, 
in a policy of obstruction. 

». In regard to the elastic nature of our Constitution, it may 
be enough here to state that, if necessary, manys important 
alterations in the constitution may be effected simply by 
. means of rules framed under the Government ofindia Acct, ’ 
without the necessity of any Parliamentary enactment, 
The Act has outlined? the main features ‘of the constitu- 
tional changes introduced by it, but has left these changes 
to be worked out in detailin the form of Rules to be made 
under its authority.2 As Sir Courtenay Ilbert says, the 


ay i ya 


pe : 
“i See Chapter XXI in this connexion. % 
ee. Ape has been adopted again and again in legislation 
with ce to the Government of India. It is the only plan which 
secures elasticity and a Bill of reasonable dimensions, not overloaded 
_ with detail. The existing (1919) law as to voters’ qualifications and 
élections in India is not embodied in any statute. and any attempt to 
regulate such matters by statute would involve very long pee vem ar 
, cated provisions, which, once incorporated in the statute, 
the ordinary course be amended except by the slow, "and | alt 
& of further legislation. Jt must, moreover, be that 
Pe provides for the introduction of new constitutional forms 
F y devised to fit the conditions of a transitional stage. Ela 
refore essential, so as to admit of detailed arrangemeg ya 
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Constitution ‘ owes its elasticity mainly to'an extensive use > 
of what has sometimes been called delegated legislation, 


| 





legislation not directly by Parliament, but by rules and 


orders made under an authority given by Parliament.’! 
With these few introductory remarks we pass on to 
make a detailed study of our constitutional system. 


worked out in the light of experience on the basis of the general 
scheme outlined in the statute. The process of development would 
be seriously embarrassed if the whole system were made rigid at the 
start. It is also necessary to bear in mird that on some important 
matters different provisions will be required in different Provinces’ .— 
Memorandum by the Secretary of State for India on the Government 
of India Bill, 1919. 
* Iibert and Meston, The New}Constitution of India, p. 28. 
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CHAPTER II 


LEGISLATURES—THE INDIAN LEGISLATURE: 


THE LEGISLATIVE ASSEMBLY 


- "The Indian Legislature—The Legislative Assembly: its duratior 
2 alr with the Lower House in Canada, in Australia and in 
South Africa in respect of duration—Composition of the Legislative 
_ Assembly—Comparison with the Lower Houses of some other 
--countries—Constituencies entitled to representation in the Legisla- 
“tive Assembly—Representation of special interests and communities 
in the Assembly—Its nominated members: their terms of office 
=-The President and the: 
i President of the Assembly—Their terms fice and 
ries— The Parliamentary Joint Select Committee on) oes halite 
bly—The functions of the Deputy President—Nomination 







state the composition of the Indian pions # 
e, Central and Provincial, and to C ‘their 

functions. We first take up, b 

e, the Central Legislature of 
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‘The normal. duration of every Legislative Asse n 
“The Legis- three yea from its first meeting ; but i it 
lative, SOONer dissolved by the Se coins 

ee can ¢ -also extend its life for a further period : 
thinks it necessary in ‘special circumstances. * 
We may note here, by way of comparison, the positio ‘ 
the Lower House in some of the self-governing colon 
of the British Commonwealth. The House of 
per gg Commons in Canada’ continues for five years 
Lower House from the. day of the return’ of the Writs for 
in Canada, choosing the House (subject o being” earlier 
‘in “Australia Si 
and in issolved by ‘the Governor-General), and no 
Sect. ane longer. In the Commonwealth of Australia 
of duration. Very House of Representatives lasts for ‘three 
“== years only from its first meeting ; and though the 
Governor-General there may dissolve it before the expiration 
of its normal term, he cannot prolong its life. The normal — 
duration of the House of Assembly in the Union of South | 
Africa is five years, and no longer; but its term may be 
earlier. ‘terminated by the Governor-General thére,* 
the case of the other two colonies. Thus we find | , 
unlike the Governor-General in India, the Governors } 
General in Canada, Australia and in South Africa has no 
tight to prolong the normal life of the Lower House 
those countries. — 3 
As ae months of the dissolution of the Legisla 
bly or within nine months thereof with the s 
j tary of State, the Governor-General is b 
> for its next session.® 
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‘Legislative Assembly is its composition. It sists at 
4 present of one hundred and ‘city -figeleenbers 
= of whom one hundred and four are elected and the 
ev rest areée’nominated. Among the nominated 
Assembly. members twenty-six must be officials and one! 
i must be a person nominated as the result of an. election 
held in Berar. The present number of members in the 
Assembly has been fixed by Rules? made under the Govern- 
ment of India Act, and is in excess of the statutory number 
which is one hundred and forty only. The Act cso 


of Tatas are elected, and, at bean, one- Stink of “THe 
other members are non-officials.4 
It may be pointed out here that while the Indian Legis- 
ae ‘al lative Assembly is partly. elected and partly 
Houses of | 20minated, membership in the House of of Com- 
some other mons in England or Canada, in the Chamber of 
i "Deputies in France, in the House of Represen- 
stables insthe United States or Australia, or in the’ House 
i _ eed in the Union of South Africa, rest tirely 
- The wet members of - the Indian Legislative Reveals 
ali been allotted to the different provinces as follows :— 
Madras, 16; Bombay, 16; Bengal, 17; the United Provinces, 
16; the Punjab, 12; Bihar and Orissa, 12; the cca 








¥ 
EG eos actually elected, technically a pominee. 
: ‘ on is first elected. by the Legislative ppateere pee 
te a » which comprises the Berar Division minus 
; of the Amraoti District, and is thereafter nominated: ft 
tive Assembly by the Governor-General, —The Berar 


ae The Ob sihinee same Electowd p 
ie September 1, 1926). a 
~~ a of India “Ade, Section 
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Provia s,5; Assam, 4; Burma, 4; Delhi, 1; Aj 

Merwara, 1.* ater 
~ Constituen- Constituencies entitled to representation in — 
cles eatitied "the Legislative Assembly are as shown in the 4 


to represen- 
tation. following table ? :— 
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Madras 10 pe tea 1 “i 
Bombay a) i). ee 
Bengal 9.43 2 1 








United Provinces. 
Bihar and Orissa. 


Central Provinces. 





Assam 


Burma 





Delhi Pe 
Punjab 





Ajmer-Merwara. 
Total ... 










‘rom the above table it is clear that so far a 
lative Assembly is concerned, co mmu 
sentation has been given to the Muhamm 
pag: and Sikhs, and that. ‘the 
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4 et iicsinated member is either an official or an on offic 
- He is nominated to the “Assembly” : 


Members. Governor-General.’ A nominated_non-off 
i ead Sena ctice tar ae duration.of the” 
Legislative..Assembly—to-which he is nominated. 
| official member holds office for the duration of _the | 
Z mbly to-which he is nominated, or for such shorter 
period as the Governor-General determines at the time of 
his nomination.” » 
mbers of the Governor-General’s Executive Council 

_aré nominated as members either of the Assembly or of 
the Council of State.? They have, however, the right,+ 
like the Ministers in France or in the Union of South 
Africa,> to = ee and to speak in either Chamber, 
whether members of it or not. Thus they can vote only 


nN, 
in that House of which they are membersy 
[: he Governor-General is not a member of the Legisla- 


q 






tive. Be ennbly ; but he has the right of addressing it, 


a tie Legislative Assembly Electoral Rule 27. 

* The following extract may be noted in connexion with the 
“question of nomination :— 

‘In respect of the non-official members to be nominated by the 
Governor-General we advise that no hard-and-fast rule should be 
laid down. These seats should be regarded as a reserve in his 
hands for the purpose of adjusting inequalities and supplementing 
defects in representation. Nominations should not be made until 
the results of all the elections are known; and then they should 
be made alter informal consultation with the heads of provinces... 
The officials will. . . include . . . also some representation from 

—: —Report on Indian Constitutional Reforms, Fars 


Pine third Legislative Assembly, there are thirteen official 

from the provinces distributed among them as 
Madras, 2; Bombay, 2; Bengal, 2; the United Provintes) 
Punjab, 1; Bihar and Orissa, is Central Provinces, 1; : 
ive ‘ and Berar, 1.— The Indian Ye y 


of India 

_® The Taehative Assembly Electoral R 

F Vp Section OSE of the Act : 
” South Africa Act, 1909, Section 


Non, i Ks ie 
ae (on Sw Soe: iti 
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Fthat purpose require! the attendance of be 
cage 


The'President == the Assembly had, till the expiration of 
rane ‘four years® from its first meeting, to be appoint-— 


The — ed by the Governor-General, but since then has 
. ppd ag been, and is now, elected, subject to the approval* — 


of the Governor-General, by the Assembly ftom | 
among, its members.* “The 7 € procedure® of election at present 
is” ; Owing to a vacancy in the office of an 
elected President,” the election of a President becomes 
necessary, the Governor-General must fix a date for the 
holding of the election and the Secretary of the Assembly 
must send to every member thereof notic@of the day so 
fixed. At any time before noon on the day preceding the 
appointed day any member of the Assembly may nominate 


* For instance : 

‘In pursuance of sub-section (3) of section 63B of the Govern- 
ment of India Act, I, Rufus Daniel, Earl of Reading, hereby require 
the attendance of Members of the Legislative Assembly in the . 
Assembly Chamber at 11 o’clock on the morning of Saturday, 
the 3rd September, 1921. a sal 

(Sd.) READING, aa 


Viceroy and Governor- General. 

? Section 63B of the Act. ; 

* «Provided that, if at the expiration of such period of four years the 
Assembly is in session, the President then in office shall continue in 
office until the end of the current session, and the first election of a 
President shall take place at the commencement of the ensuing” 
session.’ Section 63C of the Act. 

* After Mr. V. J. Patel had been re-elected to the Chair on J aaney 1 
20, 1927, the following message from His Excellency the Go’ 
General was read out tothe Assembly by the Chairman :— 

‘In pursuance of the provisions of section 63C of the Government 
of India Act, I, Edward Frederick Lindley, Baron Irwin, hereby si 
that I approve the election by the Legislative Assembly of Mr. Vitha a 
bhai _ Patel a's President of the said Assembly. iy 
(Sd. ) pete bath 
Governor- Fabia 
»? pay 4 


> 
. A 
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another member for eiection by handing to the Secre- © 
tary a nomination paper signed by himself as proposer 
and-by-athird member.as seconder. He must state in the 
nomination paper, the name of the member nominated and 
also the fact that the latter is willing to serve as President, 
if elected. ; 
On the day fixed for election the outgoing President, or, 
if there isno President, the Deputy President or a Chairman 
of the Assembly, as the case may be, must read out to the 
Assembly the names of the persons duly' nominated, 
together with those of their proposers and seconders, and, 
- if only one member has been so nominated, must declare 
thim to be elected. If, however, more than one person has 
been so nominated, the Assembly must elect its President 


‘by ballot. 
If only two candidates have been nominated, the candi- 


i .date who receives the larger number of votes, is declared 
elected. But if the number of such candidates is more than 
two and none of them secures at the first ballot more votes 
than the total number of votes obtained by the other 

» candidates, the candidate obtaining the smallest number of 
votes is excluded from the election and balloting continues 

\ until, by a gradual elimination of candidates securing the 
smallest number of votes at each ballot, ‘one candidate 
obtains more votes than the remaining candidate or than 
the aggregate votes of the remaining candidates, as the 
case may be.’* If the election of any member of the 

. oath 
* No nomination can be valid unless the person nominated, his 
proposer and seconder have, before their names are read out by the . 
_ presiding member, taken the oath, or made the affirmation, of allegi- 
ance to the Crown as members of the Assembly. : 
® Sub-rule (5) of the Indian Legislative Rule 5A. 
It may be noted in this connexion that if at any ballot ‘ any of 
| | three or more candidates obtain an equal number of votes and one of: 
them has to be excluded frorh the election under sub-ryje Gatot ee: 
the:can ») 


Indian Legislative Rule 5A), the determination as between 
didates whose votes are equal, of the candidate who is to 


eae 
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Assembly to_the office of President is not approved by the: 

_ ‘Governor-General, The is not eligible for nomination as a 
candidate for the same office during the continuance of the 
same Assembly. 

The Assembly will also have a Deputy President who 
will preside at its meetings in the absénce of the 
President, and who will be elected, subject to confirmation 
by the Governor-General, by the Assembly from among 
its ‘members. ! The procedure® of election in this case 
is substantially the same as in the preyious case.) After 
the members have been sworn in at the beginning of each 
new Legislative Assembly, the Assembly will elect oné of 
its members to be its. Deputy President. A member who- 
wishes to nominate another member for election, must. 
previously ascertain that the latter is willing to serve if 
elected, and hand to the President a notice containing the 
name of the latter. ‘The notice must be signed by him as- 
proposer and by some other member as seconder. The 
President must then read out to the Assembly the names of 
the candidates duly nominated, together with those of their: 
proposers and seconders, and, if only one person has been. 
proposed for election, declare him to be duly elected. If, 
however, more than one person have been proposed for elec-. 
tion, the Assembly will elect its Deputy President by ballot 
in the same* way as in the case of the election of the Presi-: 
dent when more than one person is proposed for election. 

If there happens to be a vacancy in the office of Deputy 
President during the continuance of an Assembly, or if the 
Governor-Genéral disapproves the election of a particular 


+ 


_ Ev by drawing of lots.’—Sub-rule (6) of the Indian Legislative: 
ule 
Sec, 63C. (2) of the Act. 
ms * L.A.S.O. 5. See also Legislative Assembly Debates, vol. ix, pt. 1, 
ee pp. 181 and also 301-303. 
; ye : oe Mk to Le iccessful, must obtain ‘a gaint of the — 
y es yet ix, pt. 1, 1927, p. 302. 
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2 candidate, a fresh election is to be held in accordance with 


‘the : procedure stated above ; but it is provided that a mem- 
ber whose election has been disapproved by the Governor- 
“General must not be proposed again as a candidate during 
‘the life of that Assembly.? 5 

There is nothing in the Act to prevent a nominated 
member of the Assembly, whether official or non-official, 
from being elected to the office of its President or its 
Deputy President, if he is duly elected by the Assembly and 
if his election is approved by the Governor-General 

The appointed President might resign his office if he so 


- wished, and might be removed from office by the Governor- 


a 


aed 


-General.? Ordinarily, he was to hold office till the date of 


‘the election of the President under section 63C of the Act. 
Thus, though the term of office of Sit Frederick Whyte, the 
appointed President, was to have expired ordinarily early in 
1925, he continued, under the proviso® to section 63C (1) 
of the Act, in office till August 24, 1925,—the date on 
which Mr. V. J. Pate] took the Chair at noon as the first 
elected President of the Assembly. /An_elected President_ 


and a Deputy President wi to_hold office if. they 


-céase to bé members of the Assembly. ‘They may resign* 
office to the Govefnor-General if they like, and may be 


removed from office by a vote of the Assembly with the 


consent of the Governor-General 
It may not be out of place to refer here to an interesting 
development of our Constitution. In the first election to 


_ the Presidential Chair, which was held on August 22, 


1925, there was a contest® in which Mr. V. J. Patel defeated 
his rival candidate, Diwan Bahadur T. Rangachariar by a 
majority of two votes. The voting was: Mr. Patel, 58 ; 
‘Mr. Rangachariar, 56. In the secondselection, however, 
1 1.A.S.0. 5. *  ® Sec. 63C (3) of the Act. 
® See footnote 30n page 25. * Sec. 63C, (4) of the Act 
® Sec. 63C (4) of the Act. ® L.A.D:, vol. wi, 1925 
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which took place on January 20, 1927, there was ~~ 
contest,? and Mr. Patel was unanimously elected President. 
of the third Legislative Assembly. From this fact and 
from the speeches? delivered on that occasion congratulat- 
ing him on his;unanimous re-election to the chair, it may be 
reasonably concluded ‘that our Assembly has, following the 
English custom, definitely established a precedent which: 
will in course 6f time ‘develop into a convention that, 
normally speaking, it will re-elect its former President if he 
offers himself for election. In England, ‘ although the 
Speaker,’ says President Lowell, ‘ may have been opposed 
when first chosen, and although he is elected only for the 
duration of the Parliament, it has now ‘become the invariable 
habit to re-elect him so long as he is willing to serve.’. 
Thus, the English convention is that until he dies or - decides. 
to resign, the former Speaker is re-elected unanimously at 
the beginning of each new Parliament. Besides, it is also a 
custom in Great_Britain ‘ to allow the Speaker a walk-over 
in his constituency at the General Election.”* In the 
course of their valedictory speeches® to Mr. President Patel A 
on the closing day of the last session of the second Legisla- 4 
tive Assembly, several members had expressed their hope #! 
that it would be possible for Mr. Patel’s constituency to. A 
return him to the Assembly unopposed at the ensuing J 
general election. This would be, they held, a recognition ‘ 
of his services to the country as the first elected Presi 
‘of the Assembly. It would also be in accordance with ag 
good English tradition. helt hope was duly alld Woe 
was returned unopposed® by his constituency at the n Xt. 









} LA.D.. vol. ix, pt, 1, 1927, p. 10. ae 
= Hold, pp. 10-13 


aoe 
+ 





of England, vol. i, pp: 259-260; see also 

Mac if} of Parliament, vol. i, ch. x. , i 

: Pageant of Parliament, vol. i, p. 126. Peas 

3 L.A.D., vol. viii, eile ae elaPed 
A.D., ) vol. ix, pt. 1 ‘Ps 10 me * 
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' personality. While in office, he can have no politics. nor > 


general election. Both the customs referred to above appear 


to us to be very sound and desirable as they help to main- | 


tain unimpaired the independence, the dignity and the 

impartiality of the Chair. We hope that both of them will. 

be adopted by our provinces. ; 
The qualities that are likely to make a suocesnteil Presi- . 


dent of a deliberative body like our Assembly are many and_ 


of a varied character. The President-must combine strict » 


impartiality with courtesy, and firmness with tact. Besides, 


he. must have the gift of humour and possess an impressive® 


should he.belong to any party. In the discharge of his 
duties he can have no political opinions of his own to guide 
him.* On his way to the chair he must, like the Speaker 
of the English House of Commons and ‘unlike that 
of the American House of Representatives, ‘ doff! his party 


1 Vide Lowell, The Government of England, vol.-i, pp. 259-260; 
also MacDonagh, The Pageant of Parliament, vol. i, chs. x-xi. 

We may note here the following observations by Viscount — 
Bryce: — 

‘ The note of the Speaker of the British, House of Commons is his 
impartiality. He has indeed been chosen by a party, because a 
majority means in England a party. But on his way from his place on 
the benches to the Chair he is expected to shake off and leave behind 
‘all party ties and sympathies. Once invested with the wig’and gown 


_ Of Office he has no longer any political opinions, and must administer 


hh 


exactly the same treatment to his political friends and to those who 
haye been hitherto his opponents, to the oldest or most powerful minis- 


‘ter and to the youngest or least popular member. His duties are 
limited to the enforcement of the rules and generally to the mainten- 
ange of order and decorum in debate, including the selection, when 
several members rise at the same moment, of the one who is to carry 
‘on the discussion. ‘These are duties of great importance, and his 
"eerie one of great dignity, but neither the duties nor the position 
mply screen power. It makes little difference to any English party 
‘in Parliament whether the occupant of the chair has come from their 







own or from the hostile ranks. The Speaker can lower or raise the | 


Tone. 









and efficiency of the House as a whole bythe way eal 
t; but a custom as strong as law forbids him to render to 
side even by private advice. Whatever informatior 
tary law he may feel free Sqagere gett be equal tt 
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colours . . . and wear, instead, the white flower of a neutral 
political life’. He must always keep in mind that he 

is the guardian of the authority, honour and dignity of the’ 
Assembly and that he has “been chosen to maintain its | 
“traditions of -ggod order, decorum and freedom of opinion’ e 

C Furthermore, the President must possess a sound sense of 
} judgment, presence of mind and a power of quick ‘decision. . 
‘ In the execution of his office he sie sedulously avoid 
° emeginrs or irresolution, and his one constant en- 
— should be to win the confidence of all sections of 
the Assembly in the impartiality of his rulings; otherwise, 

" it may be extremely difficult for him to restore order when 
there will be ‘a clash of wills and tempers’ in the House. 

In this connexion we. cannot resist the temptation of quoting 

an extract ffom the speech! which Mr. Patel delivered in 
the Assembly as its first elected President. After thanking 
the members of the Assembly for electing him to the chair, 

» he stated the principles which would guide him in the per- 
~ formance of the Gaties of his office. ‘ Inthe discharge of 
my duties,’. he said, ‘ I shall, I assure you, observe strict 
impartiality in dealing with all sections of the House, irres- 
pective of party. considerations. From this moment, I 
cease to be aparty man. I belong to no party. I belong 
to all parties. 1; belong to all of you and I hope and trust, 
my Honourable friend, the Leader of the Swaraj Party, will 
take immediate steps to absolve me from ail the obligations 
of a Swarajist member of this House, if, indeed, it has not 
been done by implication in consequence of my election. 
to this Chair. “Misgivings have been expressed in some 
quarters, fears have been entertained, that I would not meet 
the Viceroy, that I would do this, and that I would do that. 










Be pees of setvaignpeitbe. ’—The American Commonwealth (editior 
1922), vol. i, p, 140. See also ibid., pp. 140-143, and Munr 

nt of the United States, ch. xiv. 

ace Assembly Debples, Vol. vi, 1925, pp. 36-37. 
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‘Amssure you, friends, that I am going to do nothing of the 

kind. If the duties of my office require me to see the 

“Viceroy ten times a day, I am here todo so. If for the 

discharge of my duties it is’necessary that I should see. 

every official member of this House, I will meet him. None 

need have any doubt about it, and none need have any 
| apprehensions about it.’ 

"| Like the Speaker jin England, the President mu 
‘abstain from addressing the Assembly except from. 
chair im the discharge of his presidential duty,’ and like 
him again, he should aim at making ‘his office a synonym 
for dignity and impartiality." He must not therefore take 
part in debate like any other member. It may also be 
stated in this connexion that it is not desirable that he 
should, during the recesses between sessions of the 
Assembly, deliver speeches on matters which are, or may 
in future be, the subject of political controversy. For if he 
‘does so, his impartiality will run some oa of being 






adversely commented upon./ In shor is tenure of 
office, he should so behave both ithout the» 
House that every member might et te he ever 


belonged to any party. In England, even at a general 
election, says Prof. Redlich,? ‘ the Speaker only offers him- 
self as a candidate by written communications and refrains 
in his election address from touching upon political ques- 
tions.’ And ‘from the moment of election he discards 
every, outward tie that has hitherto bound him to his party ; 
he refuses to enter a political club, and, both within the 
House and winioetaios from expressing any political 
opinion.’* When Mr. Speaker Gully’s seat at Carlisle was 
unsuccessfully contested in 1895 by a candidate set up by the 


-Redlich, The Procedure of the House of Commons, vol. sal 


renters af Sat Henares vol. ii, p. 138. : 
Bhi 133-134 - 
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Unionist Party, the fobuter did not make any reference 

politics in his address to his constituency. ‘As Speaker " 
" the House of Commons,’ says Mr. MacDonagh,? ‘ he could 
‘have nothing to say to party controversy. Like his prede- 
“ eessors, he recognized that a Speaker cannot descend into 
the rough strife of the electoral battle, not even to canvass 
the electors, without impairing the independence and the. 
dignity of the Chair of the House of Commons.’s rc | 

The impartiality of the English Speaker is also partly 
secured by the observance of a convention? that ‘after 
résigning the chair he ought not to re-appear in the House 
(of Commons) either as one of the Government or as a 
private ‘member,’ It is hoped that ES will 


resigned his office, or decided not to stand for it again. 
The President has only a casting vote which he must 
bexereise in the case of an equality of votes. Ordinarily, 
all questions in the Assembly are determined by a 
majority of votes of the members present other than the 
person presiding.® In the English House of Commons 
~ .also, the Speaker nowadays votes only if a tie occurs while 
he is in the chair.  ‘ If the numbers in a division are equal,’ 
says Sir Erskine May,® ‘ the Speaker, who otherwise does. 
not vote, must give the casting voice. In the performance 
of this duty, he is at liberty to vote like any other-member, 
according to his conscience, without assigning a reason ; 
but, in order to avoid the least imputation upon his 
impartiality, it is usual for him, when practicable, to vote in 
such a manner as not to make the —- of. the house 
x apr MacDonagh, The aan of Parliament, Pect, i, p. 127. 
. ereae The Frictions of the House of Commons, vol. ihe 
'¢ Section 63D(4) of the Act. ; 
* Ibid. 


i = Parliamentary Practice, 12th edition, p. 330. 
Pies, a . « 
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~ final, and to explain his reasons which are entered on the 
journal.’* 
¥ is obvious from what has been stated before that, in 
creating the office of President of the Assembly, the 
framers of the Indian Constitution chose? the English 
| model for imitation rather than the American; and _we 
. believe that, in view of the peculiar circumstances of India\ 
"and the complexity of its political problems, they acted very | 
wisely in doing so. \It would have been most unfortunate’ 
if the office of President had been, like the American 
Speakership, a political one., And we may add that the prin- 
ciples of conduct which have guided successive English 
Speakers, and the strict observance of which has made, in 
the words of a foreign critic, the Speaker’s office ‘a 
synonym for dignity and impartiality all over the Anglo- 
Saxon world,’ should be faithfully followed by our 
President. 


j 
H 
i 
t 
| 
‘ 


1 Sir Erskine May cites in this connexion the following Sreipeennne. 
statement of Mr. Speaker Addington made on May 12, 1796: 

‘ Upon all occasions when the question was for or against g giving 
to any measure ‘a further opportunity of discussion, he should always 
vote for the further discussion, more especially when it had advanced 
so far as a third reading ; and that when the question turned upon the 
measure itself— for instance, that a bill do or do not pass—he should 
then vote for or against it, according to his best judgment of its 
merits, assigning the reasons on which such judgment would be 
founded.’ Pe 

We may also note the following :— 

‘ The only vote which a Speaker now gives isa casting vote, should 
the numbers on each side in a division be equal. It is the custom for’ 
the Speaker to give his casting vote in such a way as to avoid making 
the decision final—thus giving the House another opportunity of con- 
sidering the question—and to state his reasons which are entered in 
the journals.’—Michael MacDonagh, The Pageant of Parliament,. 
vol. i, p. 129 ; see also Josef Redlich, The Procedure of the House of 
Commons, vol. ii, p. 135. 

2 Lowell, The Government of England, vol. i, ch. xii ; also Bryce, 
The American Commonwealth, vol. i, pt. 1, ch. xiii ; ; MacDonagh, 
The l of Parliament, vol. i, chs, x-xi ; Munro, The Govern-' 
United States, ch. xiv; May, ‘Parliamentary 
aay yee The Procedure of the House of Commons, 

chs, i-ii 
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/ It is worthy of note here that it is not merely the Pres 
sident who is interested in upholding the prestige, dignity 
and authority of the Chair, but also every section of the 
Assembly} Any adverse reflection upon the impartiality of 
the Chair is liable to be strongly condemned by the House. 
In September, 1928, Mr. President Patel gave a certain 
ruling on a point of order raised by Pandit Motilal Nehru 
in connexion with the ‘ Public Safety (Removal from India) 
Bill, 1928’.1 Some official members were dissatisfied with 
the ruling, and used expressions in the lobby impugning 
the conduct of the President. This matter having been 
published in the Pioneer by its Simla Correspondent, it 
was brought to the notice of the Assembly by Pandit 
Motilal Nehru.? As a result, strong resentment was ex- 
pressed* at the conduct of those officials both by the 
President and some leading members of the House.» 
The unfortunate controversy was ended, however, by an 
important statement made by Mr. Crerar, Home Member 
of the Government of India, on the relations between the 
Chair and the House and the Government. In the course of 
this statement, Mr. Crerar, as leader of the House, express- 
ed his full regret and that of the officials concerned, and 
assured both the President and the House that, so far as 
the Government could, it would take steps to ensure that 
there would be no recurrence of similar conduct on the part 
of its officials. Furthermore, he deplored and condemned, 
in common with other members of the House, all comments® 


1 Vide the Statesman of September 16 and 25, 1928 (dak edition) ; 
also L. A. D., Sepiember 14, 1928. , 

* lbid. 3 bid. * Ibid. 

5 Vide L. A. D. of September 22, 1928. ‘ 

* Such comments were published in September, 1928, in thé Z¥nes 
of India (Bombay) and the Daily Telegraph (London) by their 
Simla Correspondents. ‘The action of these correspondents was 

strongly disapproved and condemned by every section of the Assembly, 
Opportunity was given to them of tendering to the Chair and the El 
| House their ungualified apology. As they failed to doso, the Presi- _ 
dent directed that with effect from the date of one adjournment of the — 
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in the Press which, directly or indirectly, reflected adversely 
upon the impartiality of the Chair; and declared that the 
President would have the. full support of the Government 
in any action which he (i.e. the President) might think right 
to take, for vindicating the authority of the Chair, against 
those who. would impute partiality to him. In conclusion, 
he said: 

‘It is the earnest desire of myself, as of those for whom. 
I speak, that, whatever from time to time may be our politi- 
cal disagreements, we may all unite to invest this House 
with an honourable tradition in the conduct of its affairs, and 
see that by lending our assistance to the Chair, who is the 
natural guardian.of all interests in the House, this tradition 
should be constantly maintained.’ , 

The Act provided thata President and a Deputy Presiden 
* would receive such salaries as might be deter- 
The Salaries ‘ ‘ : N . 
ofthePresi- Mined, in the case of an appointed President, by 
dent and ‘the Governor-General, and in the case of an 
step elected President and a Deputy President, by Act 

of the Indian Legislature.’ Accordingly, the 

salary of an appointed President was fixed by the Governor- 
General at Rs. 59,000 a year,? and that of an elected 
President has beea fixed by the Legislative Assembly 
(President’s Salary) Act, 1925, at Rs. 4,000 a month.* . The 


House sine die (i.e. from September 25, 1928), the Press passes 
granted to them would stand cancelled and that no notice papers, Bills, 
etc., would be sent to them until further directions from him. He 
added, however, that the correspondents concerned or their pa 
would be eligible for renewing their applications, and that these (i.e, 
the applications) would be considered by him if in the meantime a full, 
frank and unqualified apology to the Chair and the House was forth- 
coming in terms approved by him and published in such newspapers 
and in such manner as he might approve. —Vide Legislative Assembly 
Debates, September 25, 1928, pp. 1422-23. 

1 Sec. 63 C (5) of the Act. ’ 

2 See Earl Winterton’s statement in the House of Commons on the 
cost of the Reforms in India, in The Englishman (Aug. 2,1922, dak ed.) 


® See in this connexion the Legislative Assembly Proceedings of 


February 11 and 18, 1925. 


ar 
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Deputy President receives Rs. 1,000 a month for the 
periods during which he is engaged” on Wi work Connected 
with the business of the Legislative Assembly. 1 The 
Spéaker in England receives a salary of £5,000 a yéar, 
payable by statute directly out of the Consolidated Fund 
without the need of any annual parliamentary sanction. 
The salary is free of all taxes.2 Besides, he enjoys a 
residence in the Palace of Westminster, ‘ furnished by the 
State and free of rent, rates and taxes} with coal and light 
supplied.’? He is the first commoner, and now, in respect of 
“rank and precedence, the sixth subject, of the realm.* It 
does not appear that our President obtains anything in 
addition to his salary. In the Indian Warrant of Precedence, 
he has rank next to the President of the Council of State, 
but just before the Chief Justice of a High Court other than 
that of Bengal, and his place is twelfth from that of the 
Governor-General.§ 

The President i is a whole-time officer of the Assembly, in 
the sense that he” must devote all his time to the duties 
of his office, It is distinctly laid down in the Legislative 
Assembly (President’s Salary) Act, 1925, that ‘ the elected 
President of the Legislative Assembly shall not during his 


—<———— 


1 See Earl Winterton’s statement in the House of Commons on the 
cost of the Reformsin India. 

2 MacDonagh, 7he Pageant of Parliament, vol. i, p. 135. Accord- 
ing to Prof. Redlich, the Speaker’s salary continues even after a 
‘dissolution, lasting until the election of a Speaker for the new Parlia- 
ment.— The Procedure of the House of Commons, vol. ii, p. 134. 

®* MacDonagh, The Pageant of Parliament, vol. i, p. 135. 

When a Speaker retires from office ‘he is practically sure of a 
peerage and a life pension of £4,000 a year. ’*—Redlich, vol. ii, p. 134. 
In addition to his salary, a Speaker gets ‘an allowance of £100 a 
year for stationery and receives £1,000 for equipment’ on his first 
Pig -—Redlich, vol. ii, p. 134; also MacDonagh, vol. ii, 
‘p. 135. 

* Whitaker’s Almanack, 1926, p. 131. 

The order is : gerhnishop 0 - Canterbury, Lord High Chancellor, 
Archbishop of York, Prime Minister, Lord President of the Council, 
the Speaker of the House of Commons, etc. 

* The Indian Year Book, 1927, p. 536. 43 
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tenure of that office practise any profession or engage ii 
any trade or undertake for remuneration any employment 
‘other than his duties as President of “the Legislative 
Assembly. a This does not mean, however, that he is pre- 
‘cluded from undertaking duties of an honorary nature. 
The intention of the authors of the Act fixing the salary of 
the President, was that ‘he should undertake nothing 
which might possibly raise a suspicion of impartiality.’* 
It was also held by many of them that no person who 
might have ‘any personal interest in the deliberations of 
the Assembly should be allowed to guide its deliberations 
in the capacity of its chief.’.° Thus it is not open to the 
President to accept, or to continue in, the office of a direc- 
tor of a joint-stock company, and it is doubtful whether a 
petson who holds a large number of shares in such a 

company, can be elected, or can continue as, President.* 
\The Joint Select Committee had stated in its Report> on 
Joint = the Government of India Bill that the President 
Be Com- ofthe Legislative Assembly should for four years 
vgs oe be a person appointed by the Governor-General, 
dent of the He should be qualified by experience in the 
Assembly. — House ot Commons and a knowledge of parlia-" 
mentary procedure, precedents, and conventions, He 
should be the guide and advisor of the Presidents of the 
provincial Legislative Councils, and he should be chosen 
with a view to the influence which, it was hoped by the 
Committee, he would have on the whole history of 
parliamentary procedure in India. The first appointment 
was made in accordance with this recommendation, and it 


2 See in this connexion the Legislative Assembly Proceedings of 
February 11 and 18, 1925. 
® Ibid. 
i ; The Legislative Assembly Proceedings, February 18, 1925. 


rt of the (Parliamentary) Joint Select Committee on the 
promot of India Bill, Clause 20. 


¥ 
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appears to us from the testimony of both official and non- 
official members of the Assembly that Sir Frederick Whyte 

| discharged to the utmost the very heavy responsibilities 
that had been laid upon him as the first President of the 
Assembly. 

We have previously referred to the office of Deputy 
ius Aes President of the Assembly and seen how election 
tions of the to it takes place. The Deputy President presides 
Ppa - at meetings of the Assembly in the absence of 

* the “President and has, when so presiding, all the 
powers of the President.1 There-is an” nwritten conven- 
tion in the House that he should be precluded from taking 

\ part in debate, and must maintain an attitude of strict 
neutrality in political contests.2 This is considered neces- 
sary for the piitpose of ensuring his absolute impartiality. 
As the Chairman of Committees in thé British House of 
Commons, who takes the chair, as Deputy Speaker, during 
the absence of the Speaker, follows the latter as his model 
so far as his conduct in the Commons is concerned, so ‘our 
Deputy President is expected to take the President as his 
| model so far as his conduct in tpe Assembly is concerned. 
Defining his position and contrasting it with that of the 
English Deputy Speaker, Sir Frederick Whyte, our first 
President, spoke in the Assembly in 1921 as follows *:— 

‘In point of fact, the House of Commons has no Rule nor 
Standing Order which forbids the Deputy Speaker ... to 
take part in debate ; but the conditions of his office and the 
established tradition of the House effectively preclude him 
from doing so, .. . Inthe matter of the analogy between 
the Deputy Speaker and the Deputy President, I would 
suggest to the Assembly the desirability of following faith- 
fully the spirit of Westminster but of modifying to its own 


+ Indian Legislative Rule 4. 
id heey India’s Parligment, vol. ii, pp. 3-4. 
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needs the letter of the House of Commons practice. To 
illustrate the contrast between the two positions, I must 
enter upon a description of the office’ of the Deputy 
Speaker? in the House of Commons. 

‘At Westminster, the Chairman of Committees, that is 
to say, the Deputy Speaker, is selected? by the Govern- 
ment: here he is the choice of the Chamber itself. At 
Westminster, he actually presides over the House, ina 
busy session, for at least as many hours as the Speaker 
himself: here he can never be called upon, except in very 
exceptional circumstances, to eclipse the President in the 
number of hours during which he occupies the chair. At , 
Westminster, when not presiding over the deliberations of 
the House (in Committee), he is fully engaged in super- 
vising Private Bill Legislation, for which he is responsible 
as Chairman of the Committee on Unopposed Bills: here 
no such function can be assigned to the Deputy President, 
for the procedure known as Private Bill Legislation does 
not exist. At Westminster, finally, as Chairman of the 
Court of Referees, the Deputy Speaker discharges another 
important function for whjch there is no Indian parallel. 
The Assembly will thus realize that the position of the 
Deputy Speaker in England is very onerous. He, indeed, 
is the hardest-worked functionary in the House of 
Commons; and, even if he wished, and even if tradition 
permitted, he would be precluded from any active share in 
current controversy by the weight of his official duties. . . . 

‘It is for this Assembly to evolve its own practice, and 
to establish its own institutions for the discharge of its 


duties as a legislative patty: Your Deputy President 
i \ 


+ The salary of the Deputy Spinal is £2,500 per annum, 

2 The Chairman of Committees is appointed by the House of Gom- 
mons at the beginning of a new Parliament for the whole period of 
its duration, on the nomination of the leader of the House.— 
MacDonagh, The Pageant of Parliament, vol. ii, pp. 150-151 ; also 
May, Parl. Prac. , pp. 406-407. 
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carries upon his shoulders the obligation to uphold the even- 
Ahanded impartiality of the chair even when he himself is 
not the occupant of it. That obligation is laid upon him by 
the will of his colleagues when they elect him; and it 
should ever be his first care to observe it. It must be 
obvious to those who survey his position that he does not,| 
and cannot, enjoy perfect freedom to take part in debate, 
‘And in accepting election to the office, he also accepts 
the sacrifice of many otherwise tempting parliamentary 
opportunities.’ 

We have no officer in the Assembly corresponding to the 
Deputy Chairman of the House of Commons, 
who, whenever the Chairman of ways and means 
is absent from the chair, is entitled to exercise all his 
powers, including those as Deputy Speaker.’ Nowit may 
so happen that, for some reason or other, both the 
President and the Deputy President may not be in a 
position to preside at a meeting of the Legislative Assembly. 
In order to prevent any possible inconvenience from such 
unavoidable absence of both these officers, it has been pro- 
vided by a Rule? made under the Act that at the beginning of 
every session, the President of the Assembly will nominate 
from among its members a panel of not more than four 
‘Chairmen, any one of whom may preside over the 
Assembly in the absence of the President and the Deputy 
President, when so requested by the President or, in his 
absence, by the Deputy President. A Chairman so nomi- 
nated will hold office until a new panel of Chairmen is 
nominated.* If, however, there is a vacancy in the office 
of President and there is no person authorized and com- 
petent to preside over the Assembly, the Governor-General 
mist appoint* from among its members a Chairman to 


Chairmen. 


+ May, Parliamentary Practice, 12th edition, p. bp The salary of 
the Deputy Chairman is £1,000 per annum. ; 
Indian Legislative Rule 3. \\ *fbed. * Ibid. 
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preside until a President has been duly elected and the 
assent of the Governor-General to the election has been 
communicated to the Assembly. Such a situation occurs 
ordinarily after a general election following a dissolution 
of the Assembly. Thus when the third Legislative Assem- 
bly met for the first time on January 19, 1927, and there 
Was no person competent to preside, the Secretary of the 
Assembly read out a message from the Governor-General 
that the latter had appointed Mr. M. Ruthnaswamy 
(Nominated: Indian Christians) to be its Chairman.* Mr. 
Ruthnaswamy accordingly occupied the chair, after taking 
the necessary oath of allegiance. Any Chairman of thé 
' Assembly, when presiding over it, can exercise all the 
powers of the President.” 
|The Secretary.of the Legislative Assembly and such 
ee assistants of the.Secretary as the Governor- 
Secretary General considers to be necessary, are appointed 
of the by the Governor-General,.and hold office during®- 
Assembly. 3 Bs 
his pleasure.? Subject to the control of the 
President, the Secretary may authorize any of his assistants 
to execute such of his duties as he may direct.* Hitherto 
(1928) the Secretary ot the Assembly has been no other 
person than the Secretary Sof the Legislative Department 
6f the Government of India, and as such has been a 
nominated member of the Assembly. Mr. President Patel 
having raised a very serious objection® to the continuance 


1 The Legislative Assembly Proceedings of January 19, 1927. 
2 Indian Legislative Rule 4. * Indian Legislative Rule 5. 
, 2 £.A.S.0. 2. 
¥ 5 Vide the Government of India’s Despatch to the Secretary of State 
1 the Assembly Establishment, in Legislative Assembly Debates, 
tember-37, 1928, pp. 922-928. At the request of Mr. President Patei 
Viceroy has discontinued the practice of nominating the Secretary 
o the Assembly from its September (1928) session.—Vide Mr. Patel’s. 
statement on the subject in the Statesman (dak ed.) of September7, 1928. 
© Mr. President Patel’s objection was based chiefly upon the 
following grounds :— 
‘The President is an impartial interpreter and administrator 
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of this arrangement, a scheme’ for the separation of the 


of the rules of the House, but these rules are not made by it, nor bas » 
it the power to amend them to suit its requirements. . . . In the 
interpretation of the rules, the President has to rely on ,the 
advice of the Secretary of the Assembly, and in the administration | 
thereof by the office he has to rely on the efficiency, independence and 
reliability of the staff and the Secretary. Every member of the House 
has in the discharge of his duties to deal both with the Secretary and 
his staff, and if he fails to get satisfaction, the fault is naturally laid 
at the door of the President, who ig supposed to be the controlling 
authority. It goes without saying that ifthe business of the House 
is to be carried on to its satisfaction, the Secretary and the staff 
must in some form be responsible to the House and its President, 
and not be subordinate to any outside authority. The President 
must feel that he is getting independent and impartial advice from 
the Secretary ; the Secretary and the staff must also feel that they,are 
there solely to serve and further the best interests of the Assem 

As matters stand at present, the Secretary of the Assembly owes 
no allegiance to it or to the President ; he is for all practical purposes 
responsible to the Governor-General in Council. In every question 
at issue between the Government and the representatives of the . 
people, he’ is bound to identify himself with Government. He is: 
invariably nominated a Member of the House and, as such, he joins. 
a party, votes with them, works for them, and is one of them. 
Neither the Assembly nor its President has any authority over him 
and can, therefore, in any way control his conduct in any matter 
connected with the Assembly. The President cannot in the nature: 
of things, therefore, regard the advice of the Secretary in connexion 
with the business of the Assembly as coming from a wholly impartial, 
unbiassed and independent source, and it is natural for the same 
teason that the Assembly should desire radical reform in the present 
state of things... . As ‘regards the staff, I. will only make: 
one observation. My experience is that they feel difficulty in 
approaching the President freely, or in seeking his advice in the 
discharge of their duties lest, by doing so, they should run the risk of 
offending their official superiors to whom they are subordinate. .. . 
Apart from these considerations, the very idea that the Secretary 
of the Assembly should be occupying a position of subordination 
not to the House but to an outside authority is in itself, to say 
the least, anomaloys.’—Quoted from Mr. Patel’s speech in the 
Legislative Assembly on September 5, 1928; vide Legislative 
Assembly Debates, September 5, 1928, pp. 219-220, © 

It appears from a letter of Mr. Patel to the Government of India, 
dated August 17, 1927, that Sir Frederick Whyte also was in 
favour of the constitution of a separate office for the Legislative 
pro a toga Legislative Assembly Debates, September 17, 


= 1885, 
t ide the Government of India’s Despatch to the Secretary 
_ vf State on the subject, in Legislative Assembly Debates, — 
» September 17, 1928, pp. 922-928. él 
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Secretariat of the Assembly from the Legislative Depart- 
ment has been forwarded by the Government of India 
to the Secretary of State for India for the latter’s considera- 
tion. According to the scheme there will be a Secretary, 
a Deputy Secretary and an Assistant Secretary of, the 
Assembly. They will be all appointed by the Governor- 
General. The Secretary will correspond* to the Clerk” of) 
the British House of Commons, and the Deputy Secretary’ 
and the Assistant Secretary will correspond to the Clerk 
Assistants. ‘The Secretary will be in close relations, 
on.the one hand, with the President of the Assembly and, 
on the other hand, with the leader of the House, but he will 
‘be-subordinate to neither.’ 3 

It may also be mentioned here that since the publication 
of the Government of India’s scheme, the Legislative 
Assembly has itself recommended* a somewhat modified 
scheme for the separation of its Secretariat. Presumably, 
this scheme too has been transmitted by the Government 
of India to the Secretary of State.5 According to it, the 
Secretariat of the Assembly ‘ will not be an attached depart- 
ment under the control of any member of the Executive 
Council’, as was suggested by the Government of India in 
its scheme, ‘but a separate department in. the portfolio 
of the Governor-General in the same way as the Foreign 
and Political Department is (now) included. The principal 
‘officers of the new department will be appointed by the 


* Vide the Government of India’s Despatch to the Secretary of 
‘State on the subject, in Legislative Assembly Debates, September 17, 
1928, pp. 922-928. 

* See Prof. Redlich’s Procedure of the House of Commons, vol. ii, 
pp. 172-179, for the position and functions of the Clerk; also May’s 
Farliamentary Practice, pp. 184-185. 

* The Government of India’s Despatch to the Secretary of State 
on the question of the Assembly establishment.—Vide Legislative 
Assembly Debates, September 17, 1928, pp. 922-928. 

* Vide the Statesman (Dak edition) of October 16, 1928. 

5 See ibid. j * 
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Governor-General, in consultation with the President, while 
other members! of the establishment’ will be appointed 
by the President from among those who will be recom- 
mended by the Public Service Commission, will be subject 
to discipline by the President acting in consultation with 
the Secretary of the Assembly, and*will have a right of 
appeal to the Governor-General. Both the schemes are 
now under the consideration of the Secretary of State 
whose decision thereon is likely to be communicated to the- 
Government of India by December 1, 1928.2 

The Marshall of the Assembly, a retired officer of the 
Indian Army, corresponds to a certain extent to the 
Serjeant-at-arms of the House of Commons. He is appointed 
by the Governor-General in Council, and practically belongs 
to the personal staff of the President. We may add here 
that so far no provision has been made for the appointment 
of a separate legal adviser for the President corresponding 
to the Counsel to the English Speaker.> 


1 According to the Government of India’s scheme, these members. 
are to be appointed by the Secretary of the Assembly in the first 
instance ‘from the members of the Legislative Department who will 
be placed at his disposal for that purpose. Thereafter the establish- 
ment will be recruited by the Secretary of the Assembly in the 
manner in which the ministeria] establishments of the Government of 
India Secretariat are recruited, and will serve under precisely the 
same conditions in respect of pay, discipline and the like as those 
establishments.’--Vide the Government of India’s Despatch on the 
subject to the Secretary of Staté in Legislative Assembly Debates, 
September 17, 1928, p. 925, 

*It may be mentioned here that the sanction of the Secretary of 
State has since been received for the appointment of a Secretary, 
a Deputy Secretary and an Assistant Secretary of the Legislative 
Assembly, and that he has approved in principle the proposal of the 
Government of India in connexion with the separation of the Assembly 
establishment.— Vide the Statesman (Dak edition), December 16, 1928. 

* Vide the Government of India’s Despre to the Secretary | 

_ Of State on the question of the Assembly establishment, in the- 
| . Statesman of September 19, 1928. 
y  * Lbid. 5 Ibid. 
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CHAPTER III | 
LEGISLATURES—THE sft ap OF STATE 


Constitution of the Council of State —The original scheme about 
its character and composition—Views of the Joint Select Committee 
regarding the scheme—Constituencies entitled to representation in 
‘the Council of State—Representation of special interests and 
communities in the Council—The nominated members of the 
Council—Their terms of office—Duration of the Council—The 
President of the Council—Nomination of a panel of Chairmen for 
‘the Council—The appointment of the President by the Governor- 
General, an anomaly—The President of the Senate in Australia and 


_in the Union of South Africa—Coacluding remarks. 


The Council of State consists at present of sixty 


Constitution — of whom thirty-three are elected and, 


of the the rest ar nominaterr"'OF the non-elected 
— ilot “Mhefibers not mofe than twenty may be officials,” 


and one must be a person nominated as the 

: : ‘ 
result of an election held in Berar. The maximum 
number of members in the case of the Council of State has 


heen fixed by statute at sixty,* 





'* Council of State Electoral Rule 3. 

? In actual practice the Governor-General refrains from nominating 
the full number of officials allowed by the Act and nominates 
non-officials in their place. The number of officials is now (1927) 
“only 17. In the case of the first Councii of State also, the number 
was reduced to 17.—See the Viceroy’s farewell address to the first 
Council of State, delivered on September 17, 1925. 

* The representative of Berar, though technically a nominee, is. 
for all practical purposes an elected member. He is first elected by 
the Council of State constituency in Berar, which beg Ar the Berar 
Division minus the Melghat taluk of the Amraoti trict, and is | 
yagi nominated to the Council of State.—7he Berar Electoral — 


* Section 63A of the Act. 
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The original intention of the authors of the Report on 
The original Indian Constitutional Reforms was to create a 
scheme Council of State which would be < the su asters 
—_s legislative authority, for India on all Gritial 
and compo- questions, and also the revising authority upon % 
sition. alrIndian legislation ”.t ” Besides, it was their 
desire that the Council ¢ should _develop.something of the 
experience and_ dignity of a body of Elder Statesmen ’.? 
In order that this body might effectually discharge its 
functions as ‘the final legislative authority in matters which 
the Government regarded as essential,’ they proposed to 
retain an official majority in its composition.* It was 
hoped by them that with the help of this: official majority 
the Government would be able to get a Bill passed by the 
Council of State in cases of emergency, so certified by the 
Governor-General in Council, and also when the Legislative. 
Assembly had refused leave to the introduction of a.Bill_or. 
had thrown © ont a ‘Bill which the. Government, had regarded 
as necessary.* i meee 

In purétiance of this recommendation it was provided in 
the original Government of India Bill introduced into the 
House of Commons by Mr. Montagu, the then Secretary of 
State for India, that the Council of State would consist of 
fifty-six members (exclusive of the Governor-General who 
would be its President); and that the number of non-elected ~ 
members thereof would be thirty-two, of whom at least four 
would be non-officials, and the number of elected members 
would be twenty-four. 

The Joint Select Committee of both Houses of Parliament 
appointed to consider the Bill, stated in its Report,® 


* The Montagu-Chelmsford Report, para. 278. 


3 ibid, para 278. 
# Jbid., pata, 277. * 4 Ibid., para, 279. 
* Section 15 of the Government of India Bill, 1919, presented by * 


Mr. Secretary Montagu. 
* Report of the Joint Select Committe+, Clause 18. 
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‘a constitutional document of first-rate importance,’ that it 
didetiot accept the device,’ in the Bill as drafted, of carrying 
Government t measures through the Council of State without 
Views of “reference to the » Legislative . Assembly, i in 1 cases™™ 
the Joint | where the latter body could not be got to assent 
ene to | a law which the Governor-General c considered 
about the essential. It held that there was nO Necessity. 
scheme. to™retain the Council of State as an organ 
for Government legislation and that it should be constituted. 
from_the commencement as a true.second Chamber.* It 
had however no hesitation in accepting the view® that the i 
Governor-General i in Council should in all circumstances be: 
fully empowered to secure legislation which was required for 
the discharge of his responsibilities, but it thought it Was. 
unworthy that such responsibility should be concealed. 
through the action of a Council of State specially devised 
in its composition to secure the necessary powers: It 
believed that in such a case it would add strength to the 
Government of India to act before the world on its own 
responsibility. It therefore amended the relevant clause 
of the original Bill in the way* in which we find it in the 
Act. 

Our second Chamber, as: we have seen above, consists. 
partly of elected members and partly of nominated 
members. The principle underlying its composition is 


‘pad original Bill contained the following clause (Section 20 
(4) ):— 

‘When the Governor-General in Council certifies that it is 
essential for the safety, tranquillity, or interests of British India or 
any part thereof, or for the purpose of meeting a case of emergency 
which has arisen, that any law shall be passed, the Council of State 
shall have power to pass that law without the assent of the Legisla- 
tive Assembly, and it shall, if so passed, have the like effect as laws 
passed by both Chambers.’ r 

2 Report of the Joint Select Committee, Clause 18. ; 

® Jbid., Clause 26. * 

* The Government of India Bill (as amended by the Joint Select 
ae a Section 18. 
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a sort of compromise between the Canadian syst of 
pure nomination and the Australian system of 
election. 

Constituen- Constituencies entitled to representation in 


cies entitled the Council of State are as shown in the 
to represen 






















tation. following table? :— 
Ewa 
- 5 EF § 5 a z 
Provinces SE qf ee wt gS Total 
Aa a 58,0] 9 
a 3 ae oS 
ii 3 Vv 
= P| 
| 
Madras ... we | & 1 5 
Bombay... 1a3 2 6 
Bengal ... 3 2 6 
United Provinces 3 ee 5 
Punjab ... 7. es a | | 2? or 1 4* or 3 
Bihar and Orissa ... ‘| 20r 3? 1 3 or 4° 
‘Central Provinces ... ots 1 
Burma ... een 2 
Assam ... eas: Bane or 1* 1 
Total ... 








* The Council of State Electoral Rule 4, Schedule I. 

* The Muhammadan community in the Punjab is entitled to elect 
two Muhammadans to the first, third, fifth and succeeding alternate 
Councils of State, and only one Muhammadan to the second, fourth 
and succeeding alternate Councils of State. 

* The Bihar and Orissa non-Muhammadan constituency elects two - 
members to the first, third and succeeding alternate Councils of State ; 
and three members to the second, fourth and succeeding alternate 
Councils of State. 

_ * Assam is entitled to elect a non-Muhammadan to the first, third 
* and succeeding alternate Councils of State and a Muhammadan to the 
second, fourth and succeeding alternate Councils of State. 4 
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R ; From the above table it is evident that spécial 
tion of - representation has been given to Muhammadans 
ats and Sikhs and to European Commerce in ‘the 
and com- Council of State./ 
munities. Before the date of the first meeting of,every 


new Council of State, the Governor-General makes such 

nominations as are necessary to complete the Council. 
A nominated non-official member is to hold 
erm office for the duration of the Council of State to 
their terms _ which he is nominated.” The term of office of 

eer an official member is for the duration of the 
Council to which he is nominated or for such shorter period 
as the Governor-General may determine at the time of his 

nomination.? A vacancy in the case of a nominated member 

is filled by the Governor-General by another nomination.* 
While the second Chambers of England, France, the 
United States, Canada and Ausiralia5 have a 

“md en, sort of continuous existence, the normal ‘ditratic 

of our Council of State is limited-toa period of 
only fi s from its first meeting. The Governor-General 
‘can, however, dissolve it before the date of its expiry by 
(effuxion of time; and he can also prolong its life for a 
‘further period if he thinks it necessary in special circum- 
stances,® | As we have seen in the case of the Legislative 
Assembly, the Governor-General is bound, within six 


months, or with the sanction of the Secretary of State 


within nine months, to appoint a date for its next session.” 


4 Council of State Electoral Rule 27 (3). 


® Jbid., 23 (1). ° Joid., 23 (2). Ay 

* Ibid., 26 (2). 
ede? noticeable attribute of the Senate, but one which it ide 
with second Chambers in general, is that of ** tual existence.’’ 


Except in the event of a constitutional deadlock, it (ie. the Senate 
of Ce eg cannot be dissolved’.—Marriott, Second Chambers, 


p.1 
Mrs ore 63D of the Act. iy Tid. 


+ 
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The President of the Council of State is appointed by 


~~ the Governor-General from among its members.’ 
The Presi- Bisies, the GovernorGonsdar"ie teen tae 
dent of the aaa ; . 
Council. powered by the Act to appoint other persons to 
preside in such circumstances as he may direct. 
Accordingly, at \the beginning of every session, the 
Governor-General nominates from among the members of 
the Council a panel of not more than four Chairmen, any one 
of whom may preside over the Council in the absence of the 
President when so requested by the latter, and can, when 
presiding over it, exercise the powers of the President.? s« 
It appears to be rather a strange anomaly that, while the 
Legislative Assembly and the Governors’ Legis- 
bandana lative Councils have had the power, from after the 
President first four years of the Reforms, to elect their Pre- 
le sidents from among their members, subject to 
General: an the approval of the Governor-General or the 
wena: Governor, as the case may be, the President of 
such a dignified body as the Council of State should 
continue to be appointed by the Governor-General. Th 
Senate in Australia? as well as in the Union of Sout 
Africa* chooses its President from among its members. 
He ceases to hold his office if he ceases to be a Senator, or 
if he is removed from office by a vote of the Senate, or if 
he resigns his office. In the interests of its dignity and 
influence, the second Chamber of India should be placed, in 
respect of the appointment and removal of its President, on 
* Section 63A of the Act. 
The late Sir Alexander Muddiman was the first, and Sir Montagu 


Butler the second, President of the Council.of State. On the latter’s 
appointment to the office of Governor of the Central Provinces in 1925, 


‘Sir Henry Moncrieff Smith, the present (1928) incumbent, was ap- 


pointed President of the Council of State. . 

* Order of the Governor-General under Section 63A (2) of the 
Act.—Council of State Manual, 1926, chapter iii. 
z 2 ane Commonwealth of Australia Constitution Act, 1900, Sec- 

10n, i/, j 
* South Africa Act, 1909, Section 27. a 


on 
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a similar footing with the second Chambers in Australia 
and South Africa. It is hoped that the existing anomaly 
will be removed at the next revision of the Act. 

Curiously enough, there is no provision in the Govern- 
ment of India Act relating to the salary of the President of 
the Council of State. But it appears from a statement * 
made in the House of Commons by Barl Winterton as 
Under-Secretary of State for India that the salary of the 
President has been fixed at Rs. 50,000 a year, 


The Secre» The Secretary of the Council of State and his 
oe a assistants are appointed by the Governor-General 
State. and hold office during his pleasure. 


In the course of his speech at the inauguration of the 
India Legislature, His Royal Highness, the Duke 
Sb of Connaught, observed * that in the Council of 
on the State it had been the intention of Parliament to 
ged of create a true Senate, a body of elder statesmen 
ate. nancies 
endowed with mature knowledge, experience of 
the world and the conséquént sobriety of judgment. Its 
functions would be to exercise a revising but not an over- 
riding influence for caution and moderation, and to review 
and adjust the acts of the larger Chamber. Qpinions differ 
as to how far the Council of State has fulfilled the res- 
ponsible réle assigned to it by the Constitution. It has been 
said that in dealing with the measures that have come 
before it, it has shown enough of moderation but very little 
f fearlessness or the capacity for sound judgment. Even 
“if it be granted that it has throughout been ‘ animated by a 
lofty sense of duty and a steadfast determination to advance 
the interests of India’, it must also be admitted that it has 
not so far been able to inspire public confidence either in 
its ability or in its sense of devotion to those interests. 


1 See foot-note 2 on page 36 ante, : 
® See the Viceroy’s farewell address to the first Council of State on 
September 17 1925. 
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Probably, one fault of our Council of State is the so- 
called fault attaching to all second chambers by the very 
nature of their function as revising bodies. But it is 
also probable that its composition is largely responsible for 
this lack of public confidence in it. The excess of the 
number a ts_elected members over that of the nomina- 
ted members is very small. Secondly, the elected s 
represent oO a very small 2 of 

Jectoral qualifications for the Council being very 
high. The total number! of electors in British India for the 
second general election to the Council of State was only 
32,126. It is hoped that in the next revision of the Act 
provision will be made for the reconstitution of the Council 
in such a way as will enable it to command public confidence 
both in its ability and integrity. 


1 Vide East India (Constitutional Retorms— Elections Cmd. 2923, 
1927), published by His Majesty’s Stationery: Office. 


CHAPTER IV 


LEGISLATURES—THE PROVINCIAL LEGISLATIVE 
COUNCILS 


The Provinces of British India—Governors’ Provinces—Chief 
Commissionerships—Composition of a Governor’s Legislative Coun- 
cil—The Governor of a Province and his Legislative CounciJ+ 
Constitution of the Legislative Councils of Madras, Bombay, Bengal, 
the United Provinces, the Punjab, Bihar and Orissa, the Central 
Provinces, Assam and Burma—Representation of special classes 
and interests in the Legislative Councils—Duration of a Legislative 
Council—The President of the Legislative Council—Its Deputy 
President—N omination of a panel of Chairmen for each Legislative 
Council—Terms of office of the President and the Deputy President — 
Their salaries, 


British India has been divided for administrative pur- 
poses into nine major and seven minor provinces. 


—e Me The nine major provinces are Madras, Bombay, 
meng Bengal, the United Provinces, the Punjab, Burma, 
a. 


Bihar and_ Orissa, Assam and the Central 
Provinces. They are each governed, in relation to Re- 
served subjects, by a Governor in Council, and in relation 
to Transferred subjects, except in special circumstances, by 
the Governor acting with Ministers, and are 
distinguished as Governors’ Provinces.! The 
Province of Burma had at first been excluded 
a the scheme of Reforms introduced by the Act of 1919 ; 

ut it was, constituted a Governor’s Province under the 

Government of India Act with effect from January 2, 1923, 


Governors’ 
Provinces. 


+ Section 46 of the Act. ; ' 

* The province of Burma was constituted a Governor’s Province under 
Sub-sec lof Section 52A of the Act. See notification No. 225, 
dated ber 7, 1921, in the Gazette of India (Extraordinary) 1921, 
p- 381, and notification No. 1192, dated January 2, 1923, in the 
Gazette of India (Extraordinary) 1923, p. 37 ; also The Government of 

» India Act, published by the Government of India, pp. 251-253. 
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The. seven minor provinces are the North-West F cota 
. Province, British Baluchistan, Delhi, Ajmer-— 
pe _ Merwara, Coorg, the Pargana of Manpur,! and 
ships. the Andaman and Nicobar Islands. They are 

each administered by a Chief Commissioner and 
are, except Coorg,” without any Legislative Council. 

Each of the nine Governors’ Provinces has a Legislative 

, Council consisting of the members of the 
ee Executive Council of the) province concerned 
Governor's and of the members nominated or elected in 
— accordance with Rules made under the Act. 
' i Not more than twenty per cent. of the members 
of each Council can be offitials, and, except in the case of. 
the Burma Council in which -the minimum percentage of 
elected members has been fixed at sixty, at least seventy 
per cent. must be elected members. The Governor of a 
province cannot be a member of the provincial Legislative 
Council, but has the right of addressing the Council and may 
for that purpose require the attendance of its members.%. 

In addition to the ordinary members of his Legislative 
Council, a Governor may nominate, for the purpose of 
any Bill, not more than two persons (or only one in the 
cas@-of Assam), having special knowledge or experience 
of the subject-matter of the Bill, who will, in relation to the 
Bill, have, for the period for which they are nominated, all 
the rights of members of the Council. The object of this 
provision is to secure the services of experts in connection 
with legislation. 


» 


* The Pargana of Manpur (Central India) was constituted a Chief 
Commissionership under Section 59 of the Act. Vide notification 
aig. gelled, dated June 11, 1924, in the Gazette of India, 1924, pt. 1, 

P- . ¢ : ey es ‘i 
“3 A Legislative Council with very limited powers “A t up in ‘ 
' Coorg in January, 1924. It consists of 15. el _members and 5 
nominated membt The Indian Year Book, ie Ba oralnhy. 
Section 72A of the Act. , oa (7 Sea 

" : 


. 
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_ Let us now consider the strength and composition of the 
existing Legislative Councils in the major proginces. 


THE MADRAS LEGISLATIVE COUNCIL Py 


It? consists of the members of the Executive Council 
ex-officio, ninety-eight elected members, and such number 
of members. nominated by the Governor as, with the 
addition of the members of the Executive Council, amount 
to thir ur. Of the members so nominated not more 
than hmeteen may be officials, and one is to represent the 
inhabitants of backward tracts and ten to represent 
the following communities, namely, the Paraiyans, Pallans, 
Vallubans, Malas, Madigas, Chakkiliyans, Tottiyans, Cheru- 
mans and Holeyas. The Governor may at his discretion 
make regulations providing for the selection of these eleven 
members by the communities concerned.* 


THE BOMBAY LEGISLATIVE COUNCIL 


It? consists of the members of the Executive Council 
ex-officio, eighty-six elected members and such number of 
members riominated by the Governor as, with the addition 
of the members of the Executive Council, amount to twenty- 
eight. Of the members so nominated, not more than 
sixteen may be officials, and eight must be persons nomi- 
nated to represent the following classes or interests as 
shown below :— 


(i) The Anglo-Indian community, ... since 
® (ii) The Indian Christian community » eee 
(iii) The labouring classes Sas so 
(iv) Classes which, in the opinion of the Governor, 
are depressed classes Ee BR ee; 


pot 


(v) The cotton trade... bas 


1 Madras Electoral Rule 3. ? bid. 
* Bombay Electoral Rule 3. 


Bee ) 
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THE BENGAL LEGISLATIVE COUNCIL / ( 


Itt consists of the members of the Executive Council 
ex-officio, one hundred and fou lected. members, and 
such number of members nominated by the Governor as, 
with the addition of the members of the Executive Council, 
amount to twenty-six. Of the members so nominated not 
more than eighteen* may be officials and not less than six 
must be non-officials, and two are to be persons nominated 
to represent respectively the following|iclasses orinterests, 
namely, (i) the Indian Christian community, and (ii) classes 
which, in the opinion of the Governor, are depressed classes, 
and two must be persons nominated to represent the 
labouring classes. 





THE UNITED PROVINCES LEGISLATIVE COUNCIL 


It ° consists of the members of the Executive Council 
ex-officio, one hundred elected members, and such number 
of members fiominated by the Governor as, with the 
addition of the members of the Executive Council, amount 
to twenty-three. Of the members so nominated not more 
than sixteen may be officials and three must be persons 
nominated to represent respectively the following classes or 
interests, namely, (i) the Anglo-Indian community, (ii) the 
Indian Christian community, and (iii) classes which, in the 
opinion of the Governor, are depressed classes. 


THE PUNJAB LEGISLATIVE COUNCIL 


It * consists of the members of the Executive Council” 
ex-officio, seventy-one elected members, and such number 
of members nominated. by the Governor as, with the 
addition of the members of the Executive»Council, amount 
to twenty-three. Of the members so nomimated not more 


“ines 


> Bengal Electoral Rule 3. 2 [oid. a 
® The United Provinces Electoral Rule 3. stg 
* The Punjab Electoral Rule 3. | t j 
Re 
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than fourteen may be officials, and five are to be persons 
nominated to” represent the classes mentioned below 
accotding to the following distribution, namely :— 


(1) the European and Anglo-Indian communities .... 2 
(2) the Indian Christian community eae Re ae 
(3) the Punjabi officers and soldiers of His 
Majesty’s Indian Forces... das ane | 
(4) the labouring classes ass ate oe | 


THE BIHAR AND ORISSA LEGISLATIVE COUNCIL 


“It 1 consists of the members of the Executive Council 
ex-officio, seventy-six elected members, and such number 
of members nominatéd by the Governor as, with the addition 
of the members of the Executive Council, amount to 
twenty-seven. Of the members so nominated not more than 
eighteen may be officials and nine must be persons 
nominated to represent the classes or interests hereinafter 
mentioned according to the following distribution, namely:— 

(1) aborigines aed aa ee 

(2) classes which are, in the opinion of the Gover- 
nor, depressed classes... 2 

(3) industrial interests other than plaitiag "3 
mining —_ pike at ear | 

AA) the Bengali community domiciled in the 
province ; Se ae 
(5) the Anglo-Indian community ae a 
(6) the Indian Christian community ma Sex 
(7) the labouring classes 


vee 


ee! 


THE CENTRAL PROVINCES LEGISLATIVE COUNCIL 


It ? consists of the members of the Executive Council 
ex-officio, thirty-eight ° elected members and such number 


1 Bihar and Orissa Electoral Rule 3. 

2 The Central Provinces Electoral Rule 3. 

* Including one member for the Nagpur University constituency. 
late: 


THE PROVINCIAL LEGISLATIVE COUNCILS 59 — 


of members nominated by the Governor as, with the addition 
of the members of the Executive Council, amount to thirty- 
five. Of the members thus nominated not more than eight} 
may be officials, and seventeen must be persons nominated? 
as the result of elections held in Berar, and seven must be | 
persons nominated to represent the classes mentioned — 
below according to the following distribution, namely :— 
(1) urban factory labourers sae ane see Vial 
(2) the inhabitants of Zamindari and Jagirdari estates 
excluded from the area of any constituency... 1 
(3) the European and Anglo-Indian communities ... “1 
(4) classes which, in the opinion of the Governor, 
are depressed classes, Bae doen ree 
We are to note in this connexion that under proviso (c) 
to Section 72A (2) of the Act, members nominated to the 
Legislative Council of the Central Provinces by the 
Governor as the result of elections held in the Assigned 
Districts of Berar will be deemed to be elected members 
of the Legislative Council of the Central Provinces. This 
provision meets the requirements of Section 72A (2) of 
the Act which declares that at least seventy per cent. of the 
members of the provincial Legislative Council must be 
elected. 


THE ASSAM LEGISLATIVE COUNCIL 


‘It? consists of the members of the Executive Council 
ex-officio, thirty-nine elected members and such number of 
members nominated by the Governor as, with the addition 
of the members of the Executive Council, amount to 
fourteen. Of the members so nominated not more than 


* Though actually elected, technically nominated. 

_ These seventeen members are first elected by the seventeen Legisla- 
tive Council constituencies in Berar and are thereafter nominated by 
the Governor of the Central Provinces to his Legislative Council.—7he 
Berar Electoral Rules. i 

? Assam Electoral Rule 3, eH 
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seven may be officials and two must be non-official persons 
nominated to represent respectively the following classes, 
namely:— 

(1) the labouring classes ; and 

(2) the inhabitants of backward tracts. 

The Governor may at his discretion make regulations 

providing for the selection of these two members by the 
communities concerned. 


THE BURMA LEGISLATIVE COUNCIL 


~ It* consists of the members of the Executive Council 
ex-officio, seventy-nine elected members and such number 
of members nominated by the Governor as, with the 
addition of the members of the Executive Council, amount 
to twenty-four. Of the members so nominated, not more 
than fourteen may be officials and two must be persons 
nominated to represent the following classes or interests, 
namely :— 

(1) Indian Commerce ; and 

(2) the labouring classes. 


The distribution of the elected members in the different 
Legislative Councils is as shown in the table? on the next 
page. 


* Burma Electoral Rule 3. 
* Vide the Electoral Rules of the different provinces, as corrected 
up to September 1, 1926. 
It may be stated in connexion with this table that ‘ Commerce 
and Industry’ is divided in the Punjab into two constituencies—one 
‘ Commerce’, and the other ‘ Industry ’. ; 















a a g | v 
S| & 3 a{ 8] > 2 
Z| 3 # a\i S1Elweltel al a |ZiEl 
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a] g Cle eis/218/ 8818) sieisi & 
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«s | 46 39 abs i SE gil OS 15 114 
‘United Provinces... 4 = we @ FL. [te 3 100 
_ Punjab “a 12 @41 Os 2 71 
Bihar and Orissa... | 48 18 a > a Mee eas aD tea -76 
Central Provinces® ... | 29 a a Al Ph Be ar 1 38 
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a Out of sixty-five seats allotted to non-Muhammadans, twenty-eight seats are reserved for non- 
Brahmans ; ‘ provided that, if the number of non-Brahman candidates at the date of the election is less than 
the number of reserved seats, the number of reserved seats shall be reduced to the extent of that 
deficiency.’—Madras Electoral Rule 4, Schedule I. 

® Seven ottt of forty-six seats are reserved for the Mahrattas: but no seat is to be deemed to be 
a reserved seat for the pu of any election. . . if the constituency concerned is already represented by 
a Mabratta member or if there is no Mahratta candidate. 

* If the seventeen members from Berar who-—though they are nominated after their election—are 


tobe deemed as elected members under Section 72A of the Act, are included in our calculation, the 


pyaar! numbers in the case of the Central Provinces will be : mon~-Muhammadan, 41; Muhammadan, 
; Landholders, 3; University, 1 ; Commerce and Industry, 2; and Mining, 1: Total, 55. \ 
_ ** This seat (Shillong) is filled by a general electorate including ‘Muhammadans, there being no 


; esparate Muhammadan urban constituency.’—/ndia in 1920, p. 249. 
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The foregoing table shows that communal representation 
has been given to the Sikhs in the Punjab, to 


— the Indian Christians in Madras, to the Anglo- 
special Indians in three, to the Europeans in six and to 
classes and 


interests,  ‘2¢ Muhammadans in eight provinces.’ Besides, 
the planting, mining, commercial, industrial and 


land-owning interests have been granted special representa- 
tion so that their peculiar rights and privileges may be 
protected. —* 
The normal duration? of &ery Governor’s Legislative 
Council is three Sears ; but it can be earlier 
Carsten. dissolved by the Governor who can also prolong 
its life for a further period not exceeding one year if he so 
think fit in sp€cial circumstances. Within six months, or 
within nine months with the sanction of the Secretary of 
State, of the dissolution of a Legislative Coungil,_ the 
Governor is required by the law to appoint a date for the 
next session of the Council. He appoints times and places 
for holding the sessions of his Legislative Council and he 
ean prorogue the Council by notification or otherwise.? 
The President of a Governor’s Legislative Council had,* 
‘ _ till the expiration > of four years from its first 
~ wot meeting, to be appointed ® by the Governor, but 
Legislative since then has been, and is now, elected, subject 
Council. “to the approval of the Governor, by the “Council 


i aereaerereommnt ee 


2 Including Berar along with the Central Provinces, 

2 Section 72B (1) of the Act. 

* Section 72B (2) of the Act. 

* Section 72C (1) of the Act. 

5 * Provided that, if at the expiration of such period of four years 
the Council is in session, the President then in office shall continue in | 
office until the end of the current session, and the first election of a 
President shalltake place at the commencement of the next ensuing 

ion.’—Proviso to Section 72C (1) of the Act. - 

© We may note here the observations of the Parliamentary Joint 


* 
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6 Di } 
from among its members. The procedure of his electiog 
is exactly the same! mutalis mutandis as that of the election _ 
of the President of the Legislative Assembly. There is also 
a Deputy President of the Council, who is, and has all along 
been, elected by the Council from among its members subject 
to the approval of the Governor. The method of his election 
varies slightly from province to province. Generally it is 
as follows.” After the members have been sworn in at the 
beginning of each new Council, the Council elects one of its 
members to be its. Deputy President. Every member who 
wishes to propose another member for election as Deputy 
President, ascertains previously that the latter is willing 
to serve if elected, and hands to the President? of the 
Council ‘a notice, containing the name of the member he 
desires to propose, signed by himself and by some other 
member as seconder’. If only one member is proposed for 
election, the President reads out his name together with the 
names of his proposer and seconder, and declares him to be 


Select Committee on the question of the Presidency of the. 
Legislative Council : 

‘The Committee have considered carefully the question who is to 
preside over the Legislative Councils in the provinces. They are of 
opinion that the Governor should not preside, and they advise that, 
for a period of four years, the President should be appointed by the 
Governor. Wherever possible it would be a great advantage if some 
one could be found for this purpose who had parliamentary experi- 
ence. The Legislative Council should itself elect a Vice-President, 
and at the end of four years the nominated President would dis- 
appear, and the President and the Vice-President would be elected 
by the Councils. The Committee attribute the greatest importance 
to this question of the Presidency of the Legislative Council. It will, 


‘in their opinion, conduce very greatly to the successful working of 


the new Councils if they are imbued from the commencement with 
the spirit and conventions of parliamentary procedure as developed 
in the Imperial Parliament..—The Report from the Joint Select 
Committee, on Clause 9 of the Government of India Bill. 

* See Rule 5A of the Provincial Legislative Rules and also pages 
25-27 ante. 

* See the relevant Standing Orders of the Bengal, Madras, Bombay 
‘and the United Provinces Legislative Councils. 

°® To the Secretary in the case of the Bombay Legislative Coundf. 
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duly elected. If more than one person are proposed, the 
_ President reads out their names together with those of their 
--proposers and seconders, and the Council then votes on the 
question by ballot, and the President declares the person 
who receives the majority of votes to be duly elected. The 
ballot is held in most* cases in such manner as the President 
directs. No member can vote for more than one candidate. — 
If a vacancy in the office of Deputy President occurs during 
the continuance of a Council, or if the Governor withholds 
his assent from the election of a particular member, a fresh 
election must be held in accordance with the procedure 
stated above; but it is provided that a member whose 
election has not been ratified by the Governor must not be 
proposed again as a candidate during the life of that 
Council. 
As we have seen in the case of the Legislative Assembly, 
the President of a Governor’s Legislative Council 
Chairmen. also nominates, at the beginning of every ses- 
sion, from among the members of the Council a 
panel of not more than four Chairmen, any one of whom 
may preside over the Council in the absence of the President 
and the Deputy President, when so requested by the Presi- 
dent or, in his absence, by'the Deputy President.? Besides, if 
at any time the office of President is vacant and there is no 
person authorized and competent to preside over the 
Council, the Governor appoints? from among its members 
a Chairman to preside until a President is duly elected and 





2 In the case of the Bombay Legislative Council the’manner of 
holding the ballot has been prescribed in the Standing Order relating 
to the election of the Deputy President. See Rules and Standing 
Orders of the Bombay Legislative Council, 1926, p. 12. See pages 
311-312 of The Bengal Legislative Council Manual, 1927, for the 
manner in which the ballot for the election of the Deputy President is 
held in the Bengal Legislative Council. 

® Rule 3 (1) of the Legislative Council Rules. ae 

ule 3 (2) of the Legislative Council Rules. 
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the approval of the Governor to his election is announced 
to the Council. The Deputy President and any Chairman’ 
of the Council have,* when presiding over the Council, the) 
Same powers as the President. — 
The appointed President might resign his office to the 
Governor, and might also be removed from office by the 
Governor.” An elected President and a Deputy President 
must cease to hold office as soon as they cease to be mem- 
bers of the Council,, They too, may resign office 
Termsof to the Governor, and may be removed from 


ffice of th ‘ F 
Grecia office by a vote of the Council with the con- 


Sour currence of the Governor.? 
President. It was provided in the Act that the Pre- 


sident and the Deputy President would receive* 
such salaries as would be determined, in the case of an 
appointed President,*> by the Governor, and in the case of an 
elected President® or Deputy President,” by Act of the local 
Legislature. a 


1 Rule 4 of the Legislative Council Rules. 

2 Section 72 C of the Act. 

® Ibid. * Ibid. 

5 The salaries of the appointed Presidents of the different Legisla- 
tive Councils varied ordinarily from Rs. 12,000 to Rs. 48,000 a year.. 
The office of President of the Bihar and Orissa Legislative Council 
was once held (August, 1922) by a member of the local Executive 
Council. The appointed Presidents of the Bengal, Bombay and Madras 
Legislative Councils received each a salary of Rs. 36,000 a year. 
—Vide Earl Winterton’s statement on the subject in the House of 
Commons in the Englishman (dak edition) of August 2, 1922. 

© The salaries of the elected Presidents of the Bengal, Bombay, 
Madras, Assam, and the Punjab Legislative Councils have been fixed 
at Rs. 3,000, Rs. 3,000, Rs. 2,000, Rs. 500 and Rs. 3,000 a month res- 
pectively. The Presidents are whole-time officers.— Vide Proceedings, 
Bengal Legislative Council, February 18, 1925; also Proceedings, 
Legislative Assembly, February 11, 1925; and also Zhe Madras 
Legislative Council Manual, 1926, p. 8. 

” The salaries of the Deputy Presidents of the Madras, Bombay, 
Bengal, United Provinces, Punjab, Bihar and Orissa, Central Pro- 
vinces, and Assam have been fixed at Rs. 5,000; Rs. 1 , Rs. 5,000, 
Rs. 5,000, Rs. 5,000, Rs. 3,000, Rs. 3,000, and Rs.,2,500 a year respec- 
tively.— Vide Earl Winterton’s statement on the subject in the House 
of Commons, in the Englishman of August 2, 1922. ! 
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‘Phe Secretary of a Governor’s Legislative Cotncil and 
is his assistants are appointed by the Governor and hold office 
” during his pleasure.? 

The powers and duties of the President of a Governor’s 
Legislative Council are the same as those? of the President 
of the Legislative Assembly. We therefore do not propose 
to deal with them separately here. 


A NOTE ON THE DESIRABILITY OF A SECOND 
CHAMBER IN A GOVERNOR’S PROVINCE. 


Considering the question on its merits alone, we are not in favour of 
the creation of a second chamber in a Governor’s province. Our 
reason is that the legislative competence of a provincial legislature is 
limited and it would therefore be an avoidable Juxury and an unneces- 
sary complication of the legislative machinery to have a second 
chamber in the provincial legislature. We should suggest, however, 
that if it is decided to continue the existing unicameral system in the 
provinces, a certain proportion, say 10 per cent, of the seats in the 
provincial legislatures should be filled by the nomination of non- 
officials by The Head of.the local Executive, This arrangement will 
enable the latter to nominate to a provincial legislature some, at least, 
of those persons whose presence in the legislature will be of undoubted 
advantage to it, but who may not have, for one reason or another, 
chosen to enter into an electoral contest at the previous election or 
who may have been defeated in such a contest as a result of the 
activities of a hostile combination temporarily formed against them. 
We do not think our suggestion, if carried out, would materially affect 
the democratic character of the provincial legislature. 


‘ 1 Rule 5 of the Legislative Council Rules. 
* See pages 30-36 ante ; also Chapter XV. 
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CHAPTER V 


QUALIFICATIONS OF ELECTED AND 
NOMINATED MEMBERS 


General qualifications for election or nomination to the different 
legislative bodies—Special qualifications required for election to 
those bodies in case of certain constituencies—General and special 
constituencies, 


For membership of either Chamber of the Indian Legis- 
lature or of a Governor’s Legislative Council, there are 
certain general qualifications common to them all and a few 
‘special qualifications-peculiar to each legislative body. For 
instance, a candidate to be eligible for election as a member 
of the Council of State must not only possess the common 
qualifications, but must satisfy the special conditions. 
requisite for election to the Council of State eitherfrom a 
‘general’ constituency or from a ‘ special’ constituency in 
any province, as the case may be. 


GENERAL QUALIFICATIONS? 


A person is not eligible for election or nomination 
to. either Chamber of the Indian Legislature or to a 
Governor’s Legislative Council, if such person is not a 
British subject; or is a,f ; or has, in the case of 
election or nomination to a Governor’s Legislative Council, 
already been sworn in as a member of any legislative body 
constituted under the Government of India Act and, in the 


* See Rules 5 and 22 of the provincial, Legislative Assembly, and the 
Council of State Electoral Rules, and see Rule 4 of the Berar Elec- 
toral Ruies—all as corrected up to September 1, 1926. 

These Electoral Rules have been made by the Governor-General in 
Council under Sections 64, 72A and of the Government of 
India Act, with the sanction of the Secretary of Statein Council. _ 
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case of election or nomination to either Chamber of the 
Indian Legislature, is already a member of the Chamber 
and ‘has made the oath or affirmation as such member’ ; 
or having been a legal practitioner has been dismissed or 
is under suspension from practising as such by ordér of any 
competent court; or has been declared by a competent 
court to be of unsound mind; or is under twenty-five years 
of age; or is an undischarged insolvent; or being a 
discharged insolvent has not obtained from the court a 
certificate that his insolvency was caused by misfortune 
without any misconduct on his part. 

It is provided, however, that, in the case of a provincial 
Legislative Council, the Local Government may remove, 
subject to such conditions as it may prescribe, the disquali- 
fication arising from not being a British subject, so far as 
the Ruler of any State in India or a subject of any such 
State! is concerned. And if the Ruler of any State in 
India or any subject of such a State is eligible for election 
or nomination to the Legislative Council of a province, 
such Ruler or subject will not, by reason only of not being 
a British subject, be ineligible for election or nomination? 
to the Council of State or the Legislative Assembly, as the 
case may be.? 

It is also provided that if a resolution is passed by a 
Legislative Council ‘ after not less than a month’s notice 
has been given of an intention to move such a resolution, 
recommending that the sex disqualification for election to 


2 Or any class of such subjects. 
* To represent that province. . 
*It is also laid down that no subject of such a State will for that 
reason be ineligible for election to the Legislative Assembly by the 
Delhi constituency or for nomination to it to represent the province of 
Delhi ; and that no subject of a State in Rajputana will for that reason 
be ineligible for election to the Assembly by the Ajmer-Merwara 
constituency or for nomination to it to represent the province: of 
fo eee Assembly Electoral Rules 5(1) and 
1 . 2 r - E ae a tele 4 
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the Council should be removed either in respect of women 
generally or any class of women’, the Local Government 
must! make regulations providing that women, or a class 
of women, as the case may be, will not be disqualified for 
election or nomination to the Council by reason only of 
their sex.2 And if a similar resolution is passed in the like 
manner by the Legislative Assembly either in respect of 
women generally, or any class of women, the Governor- 
General in Council is required to make regulations provid- 
ing that women, or a class of women, as the case may be, 
will not be disqualified, by reason only of their sex,— 
(i) for election to the Assembly— 
(a) by the Dethi constituency or the Ajmer-Merwara 
constituency, or 
(6) by any other constituency if they are not so 
disqualified for election to the Legislative 
Council of their province ; and 
(ii) for nomination to the Assembly. ; 
In the same way (and subject to the similar? condition 
in the case of election only) the sex-disqualification for 


1 But in the case of election (only) to the Burma Legislative 
Council, the Local Government may, and is not bound to, remove the 
sex disqualification by an order in. this behalf.—Burma Electoral 
Rule 5(1). : 

2 Vide Electoral Rules 5(1) and 22(1); also Berar Electoral Rule 
4(1), 

The sex disqualification for election or nomination has so far been 
removed in Madras, Bombay, and the Punjab. Madras was the first 
province to admit its women to the membership of its legislature. 
Under the ‘Madras Electoral Sex Disqualification (Candidature) 
Removal Regulation ’, ‘no woman shall be disqualified by reason 
only of her sex for election or nomination as a member of the 
Legislative Council of Madras.’—(7he Madras Legislative Council 
Manual, 1926, vol. i, p.151n). The first Indian lady to be a member 
of a legislature in British India is Dr. Muthalakshmi Ammal who has 
been nominated to the (third) Madras Legislative Council. She has 
also been elected to the office of Deputy President of the Council. 

Another lady, Dr. Mrs. Shave, a non-official, has been nominated 
(Noy., 1928) a member of the Punjab Legislative Council. 

*1.e. eligibility for election to the p cial Legislative Council. — 
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election or nomination to the Council of State may also be 
removed. 

Further, the disqualification arising from being a dis- 

| * en: 

\ missed or suspended legal practitioner may be removed by 
[= order of the Governor-General in Council or of a Local 
* Government, as the case may be. : 

‘ A person against whom a conviction by a criminal court 
involving a sentence of transportation or imprisonment for 
a period of more than one year is subsisting ’, is, unless 
the offence of which he was convicted has been pardoned, . 
ineligible for election or nomination for five years from the 
date of the expiration of the, sentence. But if a person 
thus disqualified makes an application? asking for the 
removal of the disqualification, the disqualification may be 
removed by order in this behalf— 

(i) by the local Government with the previous approval 
of the Governor-General in Council, so far as— 
(a) election or nomination to the local Legislative 
Council, or 
(6) election to either Chamber of the Indian Legisla- 
ture from the particular province, or 


1 Electoral Rules 5(2) and 22(2) ; also Berar Electoral Rule 4(2). 

2* A sentence of more than one year’s imprisonment’, says an 
official notification, ‘must now have been imposed before there is any 
disqualification, and further it is open to the Local Government, with 
the approval of the Governor-General in Council, on consideration 
of the circumstances of any individual case, to remove the dis- 
qualification. The rules require an application by the person dis- 
qualified, but any person, who desires to stand for election for any 
of the Local Councils or for either Chamber of the Indian Legislature, 
has only to address the Local Government, and in a written applica- 
tion ee particulars of the sentence which constitutes a disqualifica- 
tion in his case and say that he wishes to stand for election and ask 
that the disqualification may be removed. The Local Government 
will then be in a position to consider the circumstances of the convic- 
tion in his case by the amendments which have been made.’—See the 
Englishman (dak edition) of October 26, 1925; also the Government 
of India (Home Departm notifications of July 23 and October 
24, 1925, on the subject. : 
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(c) nomination to either Chamber of the Indian 
Legislature as the result of an election held in 
Berar, 
is concerned ; and 

(ii) by the Governor-General in Council, so far as 
nomination to either Chamber of the Indian Legislature 
otherwise than as the result of an election held in Berar, 

is concerned. \ 

Previously to July, 1925, any conviction by a criminal 
court which involved a sentence of more than six months 
would, unless the offence had been pardoned, constitute a 
disqualification for both election and nomination for a 
period of five years from the date of the expiration of the 
sentence. The relevant Electoral Rule has since been 
amended as shown above, on the recommendation! of the 
Reforms Enquiry Committee, 1924, of which the late Sir 
Alexander Muddiman was the Chairman. The Committee 
was of opinion that the period of six months was too short, 
and that it should be increased to one year.” It further 
held that the disqualification following from a conviction 
by a criminal court ‘ should be modified by enabling it to 
be removed, subject to provisions to secure uniformity, 


+See para 72 of the Majority Report of the Committee ; also its 
twelfth recommendation. 

? The following may be noted in this connexion :— 

‘No person shall be capable of being chosen or of sitting as a 
Senator or as a member of the House of Assembly who has been at 
any time convicted of any crime or offence for which he shall have 
been sentenced to imprisonment without the option of a fine for a 
term of not less than twelve months, uniess he shall have received 
a grant of amnesty or a free pardon, or unless such imprisonment 
shall have expired ‘at least five years before the date of his election’.— 
South Africa Act, 1909, Section 53(a). 

‘Any person who is attainted of treason, or has been convicted 
and is under sentence, or subject to be sentenced, for any offence 
punishable under the law of the Commonwealth or of a State by 
imprisonment for one year or longer, shali be incapable of being 
chosen or of wecto, 1 as a Senator or member of the House of 
Representatives ’.—The Commonwealthyof Australia Constitution 
Act, 1900, Section 44 (ii). Me. 
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by orders of the Local Government instead of only by 
pardon.’ 

Persons convicted of an offence! under Chapter IXA of the 
Indian Penal Code punishable with imprisonment for more 
than six months or reported by Election Commissioners 
as guilty of a corrupt practice? as specified in Part I, or in 
paragraphs 1, 2 or 3 of Part II, of Schedule V to Electoral 
Rules, are not eligible for either election or nomination to 
any legislative body for five years from the date of such 
conviction or of the finding of the Commissioners, as the 
case may be; and a person reported by such Commissioners 
to be guilty of any other corrupt practice is similarly 
disqualified for three years from such date.? 

‘If, in respect of an election to any legislative body 
constituted under the Government of India Act, a return 
of the election expenses of any person who has been 
nominated as a candidate at that election’, is not submitted 
within a certain time* and in a prescribed manner, or if any 
such return is submitted which is found either by Election 
Commissioners or by a Magistrate in a judicial proceeding, 
to be false in any material respect, neither the candidate 
nor his election agent is eligible for election or nomination 
for five years from the date of such election. 

It is provided, however, that the disqualifications men- 
tioned in the last two paragraphs may be removed by an 
order of the Governor-General in Council or of the Local 
Government, as the case may be. 

It may be noted in this connexion that an official isnot 


1 These offences and corrupt practices refer to bribery, undue 
influence, false personation, unauthorized expenditure, etc., in 
org with elections. They will be discussed later on. 

id. 
 * See Electoral Rules 5 (3) and 22 (3) ; also the Berar Electoral Rules. 

* Within 35 days, from the date of the publication of the result 
of the election.—Electoral Rule 19(1). 

®See Electoral Rules 5 (4) and 22 (4); also the Berar Electoral 
Rules. 
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qualified for election as a member of either Chamber of the 
Indian Legislature or of a local Legislative Council. And 
if any non-official member of either Chamber of the 
Indian Legislature or of a local Legislative Council, 
whether elected or nominated, accepts any office in the 
service of the Crown in India, his seat in that Chamber 
or on the Council, as the case may be, will become vacant.* 
But a Minister is not to be deemed an official and a person 
is not to be deemed to accept office on appointment 
as a Minister.” 


SPECIAL QUALIFICATIONS 
We shall now deal with the special qualifications neces- 
sary for election to the different legislative bodies. These 
qualifications will mutatis mutandis also apply to women, 
if and where they are eligible for election. 


THE COUNCIL OF STATE® 


1. No person is eligible for election as a member of the 
Council of State to represent a general constituency— 

(a) in the United Provinces or in Assam, unless his 

name is on the electoral roll of a general constituency isi 





(6) in Madras, aes Bengal, the Punjab or Bihar 
and Orissa, unless his name is on the electoral roll of the 
constituency, or of another constituency in the same 
province and ‘of the same communal description as that 
by which he desires to be elected’ ; and 


* Sections 63 E(1) and 80 B of the Act. 
z 3 the definition of the term ‘ official’ in this connexion, see 

pp 

? Proviso to Sec. 80 B of the Act. 

° Tne Council of State Electoral Rule 6; and Berar Blectoral 
Rule 5(1}. 

* It appears from this that in the United Provinces and Assam 

a non-Muhammadan is eligible for election to the Council of State 
to represent a Muhammadan constituency, and vice versa. 
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(c) in the Central Provinces or in Burma, unless his 
name is on the electoral roll of the constituency. 

2. No person is eligible for election as a member of 
the Council of State to represent a special constituency 
unless his name is on the electoral roll of the constituency 


‘ Special constituency’ here means a European Commerce ‘ 


constituency. 

‘General constituency’ means a General constituency 
in the case of the Central Provinces and Burma,? or a non- 
Muhammadan, Muhammadan, or Sikh constituency, as the 
case may be, in the case of the other provinces. 


@ THE LEGISLATIVE ASSEMBLY * 


1. No person is eligible for election as a member of 
the Legislative Assembly to represent a general consti- 
tuency other than a European constituency or a consti- 
tuency in the province of Burma or the Delhi constituency 
or the Ajmer-Merwara constituency, unless his name is 
on the electoral roll of the constituency or ‘of a consti- 
tuency situate in the same province and prescribed for 
elections to the provincial Council by Rules under section 
72(A) of the Act’; and unless he happens to be a non- 
Muhammadan, Muhammadan or Sikh in the case of a non- 
Muhammadan, Muhammadan or Sikh constituency respec- 
tively in the province of Madras, Bombay, Bengal, the 
Punjab, Bihar and Orissa or the Central Provinces.+ 


1 This qualification also applies to the election (for nomination) 
to the Council of State by the Council of State constituency in Berar. 
2 Or the Council of State constituency in Berar. 
SL. A.E.R.6. Also Berar Electoral Rule 5(2). 
*Itis clear from this thatin the United Provinces and Assam 
a non-Muhammadan is eligible for election to the Legislative Assembly 
represent a Muhammadan constituency, and vice versa. But 
either a Muhammadan nor a non- -*Muhammadan is so eligible 
to represent a European constituency. 
It may also be stated here that no person can represent the 
Legislative Assembly constituency in Berar, unless his name is on the 
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2. .No person is qualified for election as a member of 
the Legislative Assembly to represent a special consti- 
tuency or a constituency *in the province of Burma or 
Delhi or Ajmer-Merwara unless he is registered as an 
elector of the constituency. 

3. No person is eligible for election as a member of the 
Legislative Assembly to represent a European constituency, : 
unless he is himself a European and his name is on the 
electoral roll of the constituency or of any other European 
constituency authorized to send a representative (or repre- 
sentatives) to the Assembly. 

‘General constituency ’ here means a non-Muhammadan, 
Muhammadan, European, non-European, or Sikh constitu- 
ency or the Delhi or the Ajmer-Merwara constituency. 

‘Special constitueney’ means a Landholders’ or Indian 
Commerce constituency. 


THE MADRAS LEGISLATIVE COUNCIL? 


1. No person is eligible for election as a member of the 
Council to represent.a general constituency unless his name 
is on the electoral roll of the constituency or of any 
other constituency in the province; and unless he is him- 
self a non-Muhammadan, Muhammadan, Indian Christian, 
European or Anglo-Indian in the case of a non-Muhamma- 
dan, Muhammadan, Indian Christian, European or Anglo- 
Indian constituency respectively. 

2.. No person is eligible for election as a member of 
the Council to represent a special constituency unless he is 
registered as an elector of the constituency. 

‘ General constituency ’ here means a non-Muhammadan, 
Muhammadan, Indian Christian, European, or Anglo-Indian 
constituency. 


*_ 


electoral roll of the constituency or of a constituency of the Central 
Provinces Legislative Council or if he is a Muhammadan. 
* The Madras Legislative Council Electoral Rule 6. i 
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‘ Special constituency ’ means a Landholders’, University, 
Planters’, or Commerce and Industry constituency. 


THE BOMBAY LEGISLATIVE COUNCIL ? 


1. A person to be eligible for election as a member of 
the Council to represent a general constituency— 

(a) must have his name registered on the electoral 
roll of the constituency or of any other constituency in the 
province ; 

(6) must have, ‘for the period of six months immedi- 
ately preceding the last date fixed for the nomination of 
candidates in the constituency, resided in the constituency 
or in a division any part of which is included in the 
constituency’; and 

(c) must be himself a non-Muhammadan, Muham- 
madan or European in the case of a non-Muhammadan, 
Muhammadan or European constituency respectively: 

Provided that ‘(i) for the purposes of clause (6) 
the City of Bombay shall be deemed to be a division, and 
(ii) nothing in clause (4) shall be deemed to render 
ineligible’ for election any. person who has held office as a 
Minister, within the period of six months referred to in that 
clause, and (iii) the provisions of clause (0) shall not apply 
to candidates for European constituencies.’ 

' 2. No person is eligible for election as a member of 
the Council to represent a special constituency unless he is 
registered as an elector of the constituency. 

‘ General constituency’ here means a nite BEdhanaineetnn, 
Muhammadan, or European constituency. 

‘ Special constituency ’ means a Landholders’, University, 
or Commerce and Industry constituency. 


+ The Bombay Legislative Council Electoral Rule 6. 
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THE BENGAL LEGISLATIVE COUNCIL* 


1. A person to be eligible for election as a member of 
the Council to represent a general constituency must have 
his name registered on the electoral roll of the constituency 
or of an rt constituency in the province and must, in 
the case of a non-Muhammadan, Muhammadan, European 
or Anglo-Indian constituency, be himself a non-Muham- 
madan, Muhammadan, European or Angio-Indian, as the 
case may be. 

2. No person is eligible for election as a member of 
the Council to represent a special constituency unless his 
name is on the electoral roll of the constituency. 

‘General constituency here means a non-Muhammadan, 
Muhammadan, European, or Anglo-Indian constituency. 

‘ Special constituency ’ means a Landholders’, University,. 
or Commerce and Industry constituency. 


THE UNITED PROVINCES LEGISLATIVE COUNCIL? 


No person is eligible for election as a member of 
the Council to represent a general constituency other than 
the European constituency, unless he is registered as an 
elector of the constituency or of any other constituency in 
the province other than the European constituency.* 

2. To be eligible for election as a member of the 
Council to represent a special constituency or the European 
constituency, a person must have his name registered on 
the electoral roll of the constituency. 

‘General constituency ’ here means a non-Muhammadan, 
Muhammadan, or European constituency. 


> The Bengal Legislative Council Electoral Rule 6. 

* The United Provinces Legislative Council Electoral Rule 6. 

* Thus in the United Provinces a Muhammadan can represent a 
2 a ee constituency in the Local Legislative Council, and 

€ versa. : 


) 
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‘ Special constituency ’ means a Taiukdars’, Agra Land- 
holders’, University, or Commerce and Industry consti-_ 
tuency. 


THE PUNJAb LEGISLATIVE COUNCIL? 


J. No person is eligible for election as a member of the 
‘Council to represent a general constituency, unless he is 
registered as an elector of the constituency or of any other 
constituency in the province and unless he is himself a 
non-Muhammadan, Muhammadan or Sikh in the case of a 
non-Muhammadan, Muhammadan or Sikh constituency 
respectively. 

2. No person is eligible for election as a member of 
the Council to represent a special constituency, unless he is 
registered as an elector of the constituency. 

‘General constituency ’ here means a non-Muhammadan, 
Muhammadan, or Sikh constituency. 

‘ Special constituency ’ means a Landholders’, University, 
Commerce, or Industry constituency. 


THE BIHAK AND ORISSA LEGISLATIVE COUNCIL? 


1. No person is eligible for election as a member of the 
Council to represent a general constituency, unless his 
name is registered on the electoral roll of the constituency 
or of any other constituency in the province and unless he 
is himself a non-Muhammadan, Muhammadan, or European 
in the case of a non-Muhammadan, Muhammadan, or 
European constituency respectively. 

2. No person is eligible for election as a member of 
the Council to represent a special constituency unless he is 
registered as an elector of the constituency. 


* The Punjab Legislative Council Electoral Rule 6. 
? The Bihar and Orissa Legislative Council Electoral Rule 6. 
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‘ General constituency ’, here means a non-Muhammadan, 
Muhammadan, or European constituency. 

‘ Special constituency ’ means a Landholders’, University, 
Planting, or Mining constituency. 


THE CENTRAL PROVINCES LEGISLATIVE COUNCIL! 


1. A person to be eligible for election as a member of 
the Council to represent a general constituency— 

(a) must have his name registered|on the electoral 
roll of the constituency or of any other constituency? in the 
province ; 

(6) must possess ‘ a place of residence® in a district, any 
part of which is included in the constituency or, in the case 
of an urban constituency, in any such district or within two 
miles of the boundary of the constituency’; and 

(c) must be a non-Muhammadan or Muhammadan in 
the case of a non-Muhammadan or a Muhammadan consti- 
tuency respectively. 

2. No person is eligible for election as a member of 
the Council to represent a special constituency unless he is 
registered as an elector of the constituency. 

‘General constituency’ here means a non-Muhammadan 
or Muhammadan constituency. 

‘ Special constituency’* means a Landholders’, University, 
Mining, or Commerce and Industry constituency. 


*C, P.L.C.E.R.6. See also the Berar Electoral Rule 5(3). 

? Or of another constituency of the Legislative Council in the case 
of Berar. : 

* In this connexion a person is to be deemed to have a place of 
| residence, if he has actually dwelt in a house or part ofahouse. . . 

: « . for an aggregate period of not less than 180 days during the 
calendar year preceding that in which the electoral roll for the time 
being under preparation is first published, or has maintained for the 
Same period a house, or part of a house, as a dwelling for himself. . 
- ... and has visited the same during that year. 

* Inthe case of Berar, ‘ Special constituency’ means the Land- 
holders’ or the Commerce and Industry constituency. 


* 
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THE ASSAM LEGISLATIVE COUNCIL? 


A person is not eligible for election as a member of the 
Council to represent— 

(1) the Shillong constituency or a non-Muhammadan or 
Muhammadan rural constituency,? unless his name is 
registered on the electoral roll of the constituency or of a 
another constituency in the province; or 

(2) a Planting, or Commerce and Industry constitu- 
ency,? unless his name is registered as an elector of the 
constituency. 


THE BURMA LEGISLATIVE COUNCIL* 


— 


No person is eligible for election as a member of the 
Council to represent a general constituency, unless he is 
registered as an elector of a constituency in the province, 
and unless he happens to be a Karen, an Indian, an European 

or an Anglo-Indian in the case of a Karen, Indian, European /# 
or Anglo-Indian constituency respectively. 

No person is eligible for election as a member of the * 
Council to represent a special constituency unless his name 

is on the electoral roll of the constituency. 

‘General constituency’ here means a General Urban, 


. General Rural, Indian Urban, Karen Rural, Anglo-Indian 


as‘ eral constituencies.’ 


or European constituency. 
‘ Special constituency ’ means a University or Commerce 
constituency. 


= 


+ The Assam Legislative Council Electoral Rule 6. 
* These constituencies are referred to in the Assam Electoral Rules __ 


hus in Assam, as in the case of the United Provinces, a Muham- 
madan can represent a non-Muhammadan constituency in the local 
Legislative Council, and vice versa. 
3 These constituencies are referred to in the Assam Electoral Rules 
as ‘ Special constituencies’. 

* Burma Legislative Council Electoral Rule 6. 





e CHAPTER VI 
THE ELECTORAL ROLL! 


General conditions of registration as an elector—Basis of franchise 
ina general constituency: In the case of the} Council of State—In 
the case of the Legislative Assembly—In the case of the Provincia 
Legislative Councils—The preparation of the electoral roll--The 
ionamin of an electoral roll—Electoral Regulations, 


» A person is entitled to be registered on the electoral 
be roll of a constituency, if such person has the qualifi- 
ie cations required of an elector of that constituency and is 
_ not subject to any of the following disabilities,* namely.:— 

(1) is not a British subject? ; or 

(2) is a female* ; or 

(3) has been declared by a competent court to be of 

unsound mind; or ~ 


* The Electoral Rules (as corrected up to the Ist of September, 
926), Part III. 
F ? Electoral Rule 7 ; also Berar Electoral Rule 6, 
* Or is nota subject of the Hyderabad State also in the case of | a 
constituency in Berar. 
* There is no disqualification on the ground of sex in Burma where 
female franchise has “beeti adopted since the introduction of the 
‘ ére, 
fyégard to other provinces, we may note the following 
‘We are satisfied that the social conditions of India make it 
premature to extend the franchise to Indian women at this juncture, 
when so large a proportion of male electors require education in the 
use of a responsible vote. 
Further, until the custom of seclusion of women, followed by 
y classes and communities, is relaxed, female suffrage would 
j "hardly be a reality ; it would be out of harmony with the conserva- 
+ tive feeling of the country ; and it would involve great difficulties 
in the actual recording of votes. ... At the next revision (as. 
contemplated by the Joint Report) of the constitutions of the 
* Councils the matter should be reconsidered in the light of the 
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(4) is under twenty-one years of age. 

It is provided, however, that? a local Government may 
direct, subject to such conditions as it may prescribe, that 
the Ruler of any State in India or a subject of any such State 
will not be disqualified, by reason only of not being a 
British subject, for registration on the electoral roll of a 
constituency of the local Legislative Council. And if such 
a Ruler or such a subject is eligible for registration on the 
electoral roll of a constituency of the Legislative Council of 
a province, such Ruler or subject wil] not, by reason of not 
being a British subject, be ineligible tor registration on the 
electoral roll of any constituency of either Chamber of the 
Indian Legislature in that province. Furthermore, no sub- 
ject of an Indian State is for that reason disqualified for 
registration on the electoral roll of the Delhi constituency 
of the Legislative Assembly, and no subject of a State in 
Rajputana is for that reason disqualified for registration on 
the electoral roll of the Ajmer-Merwara! constituency of 
the Assembly. 


experience gained of the working of the electoral system and of 
social conditions as they then exist’.—Report by the Franchise 
Committee, para. 8. 

See in this connexion footnote 3 on page 83. 

1 Oris under eighteen years of age in the case of a constituency 
of the Burma Legislative Council. 

® Proviso to Electoral Rule 7. 

® Or of the Council of State constituency or the Legislative Assem- 
bly constituency in Berar. 

We may notice in this connexion the following notification of the 
Government of Bengal :— 

(1) ‘ A subject of any State in India shall not be ineligible for elee- 
tion as a member of the Legislative Council of the Governor. of 

‘al by reason only of his not being a British subject. 
(2) A Ruler of any State in India ora subject of any such State, 


shall not be disqualified for registration on the electoral rollofa 


constituency forthe election of a member of the Legislative Council 
of the Governor of Bengal by reason only of his not being a British — 


subject. 

(3) A subject of any State in India shall not be disqualified for 
nomination to the Legislative Council of the Governor of Bengal by 
reason only of his not being a British subject. 


a 


AN 
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Itis further provided? that the sex disqualification for 
registration as voters for a provincial Legislative Council 
must be removed by the local Government concerned, if a 
resolution is passed to that effect by the local Legislative 
Council ‘ after not less than one month’s notice has been 
given of an intention to move such a resolution.’ And if a 
similar resolution is passed in the like manner by either 
Chamber of the Indian Legislature either in respect of 
women generally or any class of women, the Governor- 
General in Council? must remove® reas We disqualification 
for registration as electors for the Chamber in respect of 
those women or that class of women, as the case may be, if 
they are not ineligible for registration as voters of the 
Legislative Council of their province on the ground of 
their sex. Further, .the sex disqualification for regis- 
tration on the electoral roll of the Delhi or the Ajmer- 
Merwara constituency of the Legislative Assembly must be 
removed by the Governor-General in Comat ifa reSolution 
is passed by the Assembly in the same manner as in the 
previous cases. * 


+ Proviso to Electoral Rule 7. 

2 And the local Government in the case of the constituency of 
either Chamber in Berar. 

®° So far women have been enfranchised, both for the provincial 
Legislative Councils and the Legislative Assembly, in Madras, 
Bombay, the United Provinces, the Punjab, Burma, Assam and 
Bengal. It need not perhaps be pointed out here that the women 
have been admitted to the franchise on the same terms as men, ‘The: 
number of women who actually voted in contested constituencies at 
the third (1926) General Election to provincial Legislative Councils 
was not large. In Madras only 15°5 per cent. of women voters actually 
voted in such constituencies ; in Bombay, 201 per cent. ; in the United 
Provinces, 6°3 per cent. ; and in the Punjab, 8° per cent,, The corres- 
ponding percentages in the case of the third (1926) General Election 
to the Legislative Assembly were 22'1 per cent. (im Madras), 12:2 per. 
cent. (in Bombay), 4°5 per cent. (in the United Provinces) and 12-3 
per cent. (inthe Punjab). In the second (1926) General Election to 
the Burma Legislative Council only 9°8 per cent. of women voters 
actually recorded their votes —Vide Hast Jndia (Constitutional 
Retorms— Elections), Cmd. 2923 (1927) ; The Indian Year Book, 1927 ; 

Legislative Council , 1927, p. 165n,__, 
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If any person’ is convicted of an offence under Chapter 
IX(A) of the Indian Penal Code punishable with imprison- 
ment for a period exceeding six months or is reported by 
Election Commissioners, specially appointed for the purpose, 
“as guilty of a corrupt practice? as specified in Part I, or 
in paragraph 1, 2 or 3 of Part II, of Schedule V’ to Electo- 
ral Rules, he is disqualified from voting for a period of five 
years from the date of the conviction or the report by the 
Commissioners, as the case may be; and if any person is 
declared guilty by such Commissioners of any other 
corrupt practice, he is similarly disqualified for a period of 
three years. But this disqualification against any person 
may be removed by the Governor-General in Council or by 
the local Government, as the case may be. 

Every person registered on the electoral roll of a consti- 

tuency is entitled? to vote at an election of a 
ea a! _ member or members for that constituency. But 

no person can be registered* as an elector in 
more than one general constituency and, consequently, 
no person can vote> at any general election in more than 
one general constituency.® Nor can a person vote” at any 
election who is subject to any disability mentioned before.® 


1 Electoral Rule 7 (2), also Berar Electoral Rule 6 (2). 

2 The offences and corrupt practices, referred to in the sentence, 
are bribery, undue influence, false personation, etc. 

® Electoral Rule 10 (1) ; also Berar Electoral Rule 9 (1). 

+ Electoral Rule 7 (1) ; also Berar Electoral Rule 6 (1). 

5 Proviso to Electoral Rule 10 (1) ; also Berar Electoral Rule 9 (1). 

® Or both in the Calcutta University and in the Dacca University 
constituency. 

7 Proviso to Electoral Rule 10 (1) ; alse Berar Electoral Rule 9 (1). 

Nor can a person vote at any election if on the date on which the 
poll is taken he is undergoing a sentence of transportation, penal 
servitude, or imprisonment.—Jbid. The Gaz. of India, wy te 30th, 
1927, Pt. 1, p. 452. 

* if any person is proved, in the course of the hearing of an election 
petition, to have voted in violation of the proviso to Electoral Rule 
10 (1) (see footnote 7 above), his vote will be void.—Electoral 
Rule 10,(2). This also applies to elections in Berar. 


age 


The qualifications of an elector for a general! constitu- 
ency are based, 
(A) in the case of the Council of State,? on— 
(1) residence, or residence and community, and 
(2) (a) the holding of land, or 
(6) assessment to, or payment of, income-tax, or. 
(c) past or present membership of a legislative 
body, or P 
(d) past or present tenure of office on a local 
atithority, or 
(e) past or present University distinction, or 
(f) the tenure of office in a co-operative banking 
” society, or ' 
(g) the holding of a title conferred for literary 
anerit? 
(B) in the case of the Legislative Assembly,* on— 
(1) community,* \& . 
(2) residence, and ; 
(3) (a) the ownership or occupation of a building, or 
(6) assessment to, or payment of, municipal or 
cantonment rates or taxes or local cesses, or 
(c) assessment to, or payment of, income- 
tax, or 
(d) the holding of land, or 
(e) membership of a local body ; and 
(C) in the case of a provincial Legislative Council, § 


generally on— 
(1) community,® 


+ The qualifications of electors for special constituencies have been 
stated in Chapters VII-X. 

* The Council of State Electoral Rule 8 (1). 

® The Legislative Assembly Electoral Rule 8 (1). 

* This does not apply to the Delhi constituency or the Ajmer- 
Merwara constituency. : 

® Provincial Legislative Councils Electoral Rule 8 (1). 

© Except in the case of the Shillong constituency in Assafn.. 


* 
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(2) residence, and 
(3) (@) the occupation of a building, or 
(6) assessment to property-tax, tax on companies 
or profession tax, or 
(c) assessment to income-tax, or 
(d) military service, or 
(e) the holding of land, or, 
(f) as in the case of Bengal, Assam and Bihar 
and Orissa, the payment of local rates,1 or 
(g) payment of municipal or cantonment taxes or 
capitation-tax, or 
(A) the holding of a rural office, or 
© (2) the payment of cesses, or, 
(7) entry (in the case of Burma) in the capitation- 
tax or the thathameda-tax assessment roll. 
An electoral roll is prepared for every constituency,? on 
which are entered the names of all persons en- 
— titled to be-registered as electors for that consti- 
tuency. It has to be published in the constituency, 
Any mistake or omission in the preparation of the electoral 
roll is to be brought to the notice of the Revising Authority 
for correction.* His decision with regard to any point of 
dispute is final,* and the electoralroll amended in accordance 
' therewith is republished. It comes into force from the date 
of such republication and continues in force for a period of 
three years at the end of which period a fresh roll is to be 
prepared.5 This is the ordinary rule. It is provided, 
however, against it that the Governor-General in,Council 
or a local Government, as the case may be, may direct the 


+ For instance, under the Village Chaukidari Act, 1870, or under 
the Bengal Village Self-Government Act, 1919, or under the Bengal 


Municipal Act, 1876, or under the Bihar and Orissa Village Adminis- ¥) 


trative Act, 1922. : 
® Electoral Rule 9 (1). : ® [bid., 9 (1). ‘ 
* Ibid., 9 (3). 5 Ibid., 9 (4). 
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preparation of a fresh roll at any time before the completion 
of the said period. 

If a constituency is required to elect a member or 
members after an electoral roll has ceased to be effective 
and before a fresh roll has been prepared, the old electoral 
roll will remain valid for the purposes of the particular 
election.? 

Notwithstanding anything that has been said before, any 
person may apply to the proper authority for the amend- 
ment of an electoral roll for the time being in force and 
the Governor-General in Council or a local Government, 
as the case may be, may order the preparation of a list of 
amendments thereto, if necessary.3 

Every local Government? is required to make regulations 
providing for—, 4 

(1) the authority by whom the electoral roll is to be 
prepared and the particulars to be contained in the 
roll; 

(2) the time for the preparation of the roll ; 

(3) ‘the publication of the roll in such manner and in 
such language as to give it wide publicity in the constitu- 
ency to which it relates’ ; 

(4) the manner in which and the time within vey 
claims and objections may be preferred ; 

(5) the constitution and appointment of Revising 
Authorities to dispose of claims and objections; 

(6) the manner in which notices of claims or objections 
should be published; and 

(7) the place, date and time at which and the manner 
in which claims or objections should be heard. 

Such regulations made by a provincial Government for 
the purpose of elections to the provincial Legislative 


3 ——— Rule 9 (4) ® Jbid., 9 (3 
® Ibid., 9 (6). \ * Ibid., 9 (2). 
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Council will also apply,! unless the Governor-General in 
Council otherwise directs, for the purpose of elections 
within that province to the Council of State or to the 
Legislative Assembly, as the case may be. And for the 
purpose of elections to the Legislative Assembly, similar 
regulations for the time being in force in the Punjab will 
apply to Delhi, and those for the time being in force in the 
United Provinces, to Ajmer-Merwara. 


+ The Legislative Assembly and the Council of State Electoral 
Rule 9 (2). 


CHAPTER VII 
ELECTORS FOR THE COUNCIL OF STATE? 


Qualifications required of electors for the Council of State in 
Madras—In Bombay—In Bengal—In the United Provinces—In the 
Punjab—In Bihar and Orissa—In the Central vinces and Berar— 
In Assam—In Burma—The Electoral Rule with regard to joint 
families. 


In this and the three following chapters we shall state, as 
briefly as possible, the qualifications of electors for the 
different legislative bodies. We take up first the question 
of the franchise qualifications for the Council of State. As 
will be seen below, they are very high and vary consider- 
ably from province to province and from one part of 
a province to another according to the variation in local 
circumstances. a 

MADRAS 2 

A person is qualified as an elector for a general constitu- 
ency who resided in the Presidency of Madras for not less 
» than 120 days in the previous year? and who— 

(1) has in the Presidency an estate the annual income 
of which is not less than Rs. 3,000; or 

(2) isa pattadar or inamdar of land in the Presidency on 
which the assessment, including the water rate, is not less 
than Rs. 1,500; or 


+ The Council of State Electoral Rule 8, Schedule II. 

® [bid., Schedule II, Part I, Madras. 

* « Previous year’ means the financial year preceding that in which 
the electoral roll for the time being under peeoerenice is first 
rb i The expression has been used in this sense several times ~ 

ater on. 1) 
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(3) receives from Government a malikana allowance 
the annual amount of which is not less than Rs. 3,000; or 

(4) was in the previous year assessed on his own 
account to income-tax on a total income of not less than 
Rs. 20,000 ; or ° 

(5) is or has been a non-official member of either 
Chamber of the Indian Legislature or was a non-official 
member of the Indian Legislative Council as constituted 
under the Government of India Act, 1915, or any Act 
repealed thereby, or is or has been at any time a non-official 
member of the Madras Legislative Council ; or 

(6) is or has been a non-official President of the Madras 
Municipal Council or of a District Board or Taluk Board 
constituted under the Madras Local Boards Act, 1884, or 
the Madras Local Boards Act, 1920, or is the non-official 
Vice-President of the said Council or of a District 
Board; or 

(7) is or has been the non-official Chairman or is the 
non-official Vice-Chairman,of a Municipal Council constitu- 
ted under the Madras District Municipalities Act, 1884, or 
the Madras District Municipalities Act, 1920; or 

(8) is or has been a Fellow or an Honorary Fellow or 
is a Member of the Senate or Court of any University 
constituted by law in British India or is a member of the 
Council of the University of Rangoon; or 

(9) is the non-official President or Vice-President of 
any Co-operative Central Bank or Co-operative Banking 
Union ; or 

(10) is recognized by the Government as the holder of 
the title of Shams-ul-Ulama or of the title of Mahamaho- 
padhyaya. 

No person other than a Muhammadan can be qualified as 
an elector for the Muhammadan constituency, and no 
Muhammadan can be qualified as an elector for the non- 
Muhammadan constituency. 
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Gitieral A person is qualified as an elector for a 
constitu- general constituency who has a place of resi- 
cucles. dence? in the constituency and who— 

(1) is in Sind either a Jagirdar of the first or second 
class or a Zamindar who, in each of the three previous*® 
revenue years, paid not less than Rs. 2,000 as land revenue 
on land situated in any district in Sind; or 

(2) is a Deccan Sardar or a Guzarat Sardar; or 

(3) is a sole alienee of the right of Government to the 
payment of rent or land revenue in respect of an entire 
village assessed to land revenue of not less than Rs. 2,000: 
or a Talukdar or aco-sharer holding on talukdari tenure 
land assessed to land revenue of not less than Rs. 2,000, or 
a Khot responsible for the payment of not less than 
Rs. 2,000 as land revenue ; or 

(4) is a holder of land assessed or assessable to land 
revenue of not Jess than Rs. 2,000 ; or 

(5) was in the. previous financial year assessed to. 
income-tax on an income of not less than Rs. 30,000; or 

(6) has mutatis mutandis any of the qualifications. 
specified in clauses (5), (8) and (10) in the case of the Madras 
Presidency ; or : 

(7) is or has been the President of the Municipal 
Corporation of the City of Bombay, or is or has been the 
non-official President or is the non-official Vice-President 
of a City Municipality within the meaning of section 3 (1). 


1 The Council of State Electoral Rule 8, Schedule IJ, Part II,. 
Bombay. i 
® A person is deemed to have a place of residence in a constituency 
if he (i) ordinarily lives in the constituency, or (ii) hasa family dwell- _ 
ing house in it and occasionally occupies it, or (iii) maintains in the 
constituency a dwelling house, ready for occupation, in charge of 
servants and occasionally occupies it. : 
* i.e. previous to the year in which the electoral roll for the time 
being under preparation is first published. : : 
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of the Bombay District Municipal Act, 1901, or of a District 
Local Board established under the Bombay Local Boards 
Act, 1884. 

As in'the case of Madras, no person other than a Muham- 
madan is qualified to be an elector for a Muhammadan 
constituency, and no Muhammadan is qualified to be an 
elector for the non-Muhammadan constituency. 


Special Constituency 


A person is qualified as an elector for the Bombay 
‘Chamber of Commerce constituency who is a member of 
that Chamber and has a place of residence in India. 


BENGAL 2 
General Constituencies—Non-Muhammadan 


A person is qualified as an elector for a non-Muhammadan 
constituency who is neither a Muhammadan nor a European 
and who has a place of residence within thé constituency, 
and who— 

(1) (a) in the Burdwan or the Presidency Division paid 
during the previous * year, on his own account as a “pro- 
prietor, land revenue amounting to not less than Rs. 7,500, 
or road and public works cesses amounting to not less than 
Rs. 1,875; or 

(6) in the Dacca, the Rajshahi or the Chittagong 
Division paid during the previous year, on his own account 
as a proprietor, land revenue amounting to not less than 
Rs. 5,000 or road and public works cesses amounting to not 
less than Rs. 1,250; or 


1 In Bombay there are two Muhammadan constituencies ; in Madras, 
‘there is only one. 

md on’ Council of State Electoral Rule 8, Schedule II, Part Se ‘ 

3 See the note on it in the case of Madras. 
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(2) (@) was in the previous year assessed to income- 

tax on. an income of not less than Rs. 12,000; or 
, (6) is a member of a firm which in the previous year 

was assessed to income-tax and whose share of the firm’s. 
income on which the income-tax was so assessed was not 
less than Rs. 12,000; or 

(3) has matatis mutandis any of the qualifications 
mentioned in clauses (5) and (8) in the case of Madras ; or, 

(4) is or has been the non-official Chairman or is the 
non-official Vice-Chairman or Deputy Chairman of the 
Corporation of Calcutta, or is or has been the non-official 
Chairman or is the non-official Vice-Chairman of a Munici- 
pality constitued under the Bengal Municipal Act, 1884, or 
of a District Board established under the Bengal Local Self- 
Government Act, 1885; or 

(5) is the non-official Chairman, Deputy Chairman or 
Vice-Chairman of any Co-operative Central Bank or Union 
or Provincial Co-operative Federation ; or 

(6) is the holder of the title of Mahamahopadhyaya. 


Muhammadan' Constituency 
A person is qualified as an elector for a Muhammadan 
constituency who is a Muhammadan and has a place of 
residence within the constituency and who— 

(1) paid during the previous’ year, on his own account 
as a proprietor, land revenue amounting to not less than 
Rs. 600 or road and public works cesses amounting to not 
less than Rs. 125; or 

(2) (a) was in the previous year assessed to income-tax 
on an income of not less than Rs. 6,000; or 

(6) is a member of a firm which in the previous 
year was assessed to income-tax and whose share of the 
firm’s income on which income-tax was so assessed* was 
not less than Rs, 6,000; or 


+ See the note on it in the case of Madras, 
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(3) has any of the qualifications mentioned in clauses 
(3), (4) and (5) above in the case of the non-Muhammadan 
constituencies ; or 

(4) is the holder of the title of Shams-ul-Ulama. 


Special Constituency 


A person is qualified as an elector for the Bengal Chamber 
of Commerce constituency who has a place of residence in 
India and is a Chamber member of that Chamber or a person 
entitled to exercise the rights and privileges of Chamber- 
membership on behalf of and in the name of any firm, com- 
pany or other corporation. 


THE UNITED PROVINCES ? 
Non-Muhammadan and Muhammadan Constituencies 


A person is qualified as an elector for a general consti- 
tuency who has a place of residence in the constituency and 
who— 

(1) is the owner of land in the constituency in respect 
of which land revenue amounting to not less than Rs. 5,000 
per annum is payable; or 

(2) is the owner of land in the constituency free of land 
revenue, if the land revenue nominally assessed on such 
land in order to determine the amount of rates payable in 
respect of the same, either alone or together with any land 
revenue payable by him as owner in respect of other lands 
in the constituency, amounts to not less than Rs. 5,000 per 
annum ; or 

(3) was in the previous year assessed to income-tax on 
an income of not less than Rs. 10,000; or 

(4) has mutatis mutandis any of the qualifications 

mentioned in clauses (5), (8) and (10) in the case of Madras ; 
eri” 


+ The Council of State Electoral Rule 8, Schedule II, Part IV, 
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(5) is or has been the non-official Chairman or is the 
non-official Vice-Chairman of a Municipality constituted 
under the United Provinces Municipalities Act, 1916, or of 
a District Board constituted under the United Provinces 
District Boards Act, 1906; or 

(6) is or has been the President of a Chamber of Com- 
merce in the United Provinces ; or 

(7) is the non-official President or Vice-President of a 
Co-operative Central Society. 

A Muhammadan alone is qualified to be an elector for a 
Muhammadan constituency ; and no Muhammadan is qualifi- 
ed to be an elector for a non-Muhammadan constituency. 


THE PUNJAB? 
Non-Muhammadan, Muhammadan and Sikh Constituencies 


A person is qualified as an elector for a general consti- 

tuency who resides in the constituency and who— 

(1) is the owner or Crown tenant of land assessed to 
land revenue of not less than Rs. 750 per annum ; or 

(2) is an assignee of land revenue amounting to not 
less than Rs. 750 per annum ; or 

(3) was in the previous year assessed to income-tax on 
an income of not less than Rs. 15,000; or 

(4) has mutatis mutandis any of the qualifications 
mentioned in clauses (5), (8) and (10) in the case of Madras ; 
or 

(5) is a Provincial Punjab Darbari ; or 

(6) is the non-official President or Vice-President of 
any Central Co-operative Bank or Union; or 

(7) is or has been the non-official President or Vice- 
President of any MunicipalyCommittee established under 
the Punjab Municipal Act, 1911, which has a population of 
20,000 or over, or which is situate at the head-quarters 


+ The Council of State Electoral Rule 8, Schedule Il, Part V. 
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station of a district, or is or has been the non-official 
Chairman or Vice-Chairman of a District Board constituted 
under the Punjab District Boards Act, 1883. 

No person is qualified as an elector for a Muhammadan 
constituency who is not a Muhammadan or forthe Sikh 
constituency who is not a Sikh; and no Muhammadan or 
Sikh is qualified as an elector for the non-Muhammadan 
constituency. 


BIHAR AND ORISSA ? 
Non-Muhammadan Constituency 


A person is qualified as an elector for the non-Muham- 
madan constituency who is not a Muhammadan and who 
has a place of residence? in the province of Bihar and 
Orissa and who— 

(1) holds in his own right an estate or estates for which 
an aggregate amount of not less than Rs. 300 as local 

Ss or an aggregate amount of not less than Rs. 1,200 as 
land revenue is payable per annum; or 

(2) holds in his own right a tenure or tenures for which 
an aggregate amount of not less than Rs. 300 as local cess 
is payable per annum either directly to the Government or 
through a superior Jandlord; or 

‘ (3) was in the previous* year assessed on his own 
i t to income-tax on an income of not less than 
Rs. 12,800; or 
, (4) has mutatis mutandis any of the qualifications 
mentioned in clauses (5) and (8) in the case of Madras; or 

(5) is or has been the Chairman or the Vice-Chairman 
of a Municipality, or of a District Board, or of a District 
Committee, or is or has been the President or is the Vice- 


1 The Council of State Electoral Rule 8, Schedule [1, Part VI. 
® See the note on it in the case of Bombay, 
* See the note on it in the case of Madras. 
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President of a Municipal Committee, or is or has been the 
Chairman of a District Council ; or 
(6) is the holder of the title of Mahamahopadhyaya. 


Muhammadan Constituency 


A person is qualified as an elector for the Muhammadan 
constituency who is a Muhammadan and has a place of 
residence’ in the province of Bihar and Orissa and who— 

(1) holds in his own right an estate or estates for which 
an aggregate amount of not less than ‘Rs. 750 as land 
revenue or an aggregate amount of not less than Rs. 187-8-0 
as local cess is payable per annum; or 

(2) holds in his own right a tenure or tenures for which 
an aggregate amount of not less than Rs. 187-8-0 per 
annum is payable as local cess either directly to Govern- 
ment or through a superior landlord ; or 

(3) was in the previous* year assessed on his own 
account to income-tax on an income of not less than ~ 
Rs. 6,400; or 

(4) has any of the qualifications specified in clauses 
(4) and (5) above in the case of the non-Muhammadan 
constituency ; or 

(5) is the holder of the title of Shams-ul-Ulama, 


THE CENTRAL PROVINCES 2 


A person is qualified as an elector for the- Central 
Provinces constituency who has a place of residence* in 
the constituency and who— 

(1) holds in proprietary right land, the land revenue or 
kamil-jama of which is not less than Rs. 3,000; or 

(2) was in the previous year assessed to income-tax on 
an income of not less than Rs. 20,000 ; or 

+ See the note on it in the case of Bombay. 

® See the note on it in the case of Madras. 


® The Council of State Electoral Rule 8, Schedule II, Part VII. 
* See the note on it in the case of Bombay. 
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(3) has mutatis mutandis any of the qualifications 
mentioned in clauses (5), (8) and (10) in the case of Madras ; 
or 

(4) is or has been the non-official President of a 
Municipal Committee or the non-official Chairman of a 
District Council. 

BERAR ! 

A person is qualified as an elector for the Berar Council 
of State constituency who has a place of residence in the 
constituency and who— 

(1) holds in other than tenancy right agricultural land, 
the land revenue assessed or assessable on which is not less 
than Rs. 1,000; or 

(2) has any of the qualifications mentioned in clauses 
(2) and (3) above in the case of the Central Provinces ; or 

(3) is or has been the non-official President of a Muni- 
cipal Committee established under the Central Provinces 
Municipalities Act, 1922, as applied to Berar, or has been 
the non-official Chairman of a Municipal Committee estab- 
lished under the Berar Municipal Law, 1886; or is or has 
been the non-official Chairman of a District Council estab- 
lished under the Central Provinces Local Self-Government 
Act, 1920, as applied to Berar, or has been the non-official 
Vice-Chairman of a District Board established under the 
Berar Rural Boards Law, 1885. 


ASSAM? 
Non-Muhammadan and Muhammadan Constituencies 


A person is qualified as an elector for either of the 
general constituencies who has a place of residence? in 
the province of Assam and who— 

- (1) is liable to pay annually not less than Rs. 2,000 

1 The Berar Electoral Rule 7, Schedule II. 


2? The Council of State Electoral Rule 8, Schedule q, Part VIII. 
* See the note on it in the case of Bombay. 
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as ‘land revenue or not less than Rs. 200 as local 
rate ; or 

(2) was in the previous year assessed to income-tax on 
an income of not less than Rs. 12,000; or 

(3) has mutatis mutandis any of the qualifications 
mentioned in clauses (5), (8) and (10) in the case of Madras ; 
or 

(4) is the non-official Chairman of any Central Co- 
operative Bank or Banking Union; or | 

(5) is or has been a non-official Chairman of Commis- 
sioners appointed in Assam under the Bengal Municipal 
Act, 1876, or of a Municipality established in Assam under 
the Bengal Municipal Act, 1884, or of a Local Board 
established under the Assam Local Self-Government Act, 
1915. 

No person other than a Muhammadan is qualified as an 
elector in the Muhammadan constituency, and no Muham- 
madan is qualified as an elector in the non-Muhammadan 
constituency. 


BURMA ? 
The General Constituency 


A person is qualified as an elector for the Burma con- 
stituency who has a place of residence? in the province of 
Burma and who— 

(1) paid during the previous year land revenue 
amounting to not Jess than Rs. 300; or 

(2) was in the previous year assessed to income-tax on 
an income of not léss than Rs. 3,000 ; or be 

(3) has mutatis mutandis any of the qualifications 


mentioned in clauses (5), (8) and (10) in the case of Madras ; 
or 


> The Council of State Electoral Rule8, Schedule I, Part IX. 
* See the note on this in the case of Bombay. 
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(4) is the non-official Chairman or Vice-Chairman of 3 / 
Co-operative District Central Bank, or 
(5) is or has been the President or Vice-President of 
_ the Rangoon Municipal Committee or is or has been the 
President or is the Vice-President of any other Municipal 
Committee established under the Burma Municipal Act 
1898, or of a District Council. 


The European Commerce Constituency 


Any person is‘ qualified as an elector for the Burma 
Chamber of Commerce constituency who has a place of 
residence in Burma and is a Chamber member of that 
Chamber or a person entitled to exercise the rights and 
privileges of Chamber-membership on behalf of, and in the 
name of, any firm, company, or other corporation.’ 


Joint Families 


The rule with regard to joint families is as follows :— 

Where property is held or payments are made jointly 
by the members of a joint family, the family is to be 
adopted as the unit for deciding whether the requisite 
qualification for registration on the electoral roll exists in 
the particular case ; and if it does exist, the person qualified 
will be the manager of the family or the member authorized 
in that behalf by the family concerned. 


CHAPTER VIII 
ELECTORS FOR THE LEGISLATIVE ASSEMBLY?! 


Qualifications required of electors for the Legislative Assembly in 
Madras—In Bombay—In Bengal—In the United | Provinces—In the 
Punjab—In Bihar and Orissa—In the Centra] Provinces—In Assam— 
In Burma—In Delhi. 


As we have noticed in the case of the Council of State, 
the franchise for the Legislative Assembly is not based 
upon any uniform principle, but varies widely from 
province to province and; to a less extent, from one part of 
a province to another. 


MADRAS? 
General Constituencies 


A person is qualified as an elector for the Madras City 
constituency who is neither a Muhammadan nor 
Madras City a European and who resided in the constituency 
consti- ‘ . 
tuency for not less than 120 days inthe previous year? 
and who— 

(1) was in the previous year assessed to an aggre- 
gate amount of not less than Rs. 20 in respect of one or 
more of the following taxes, namely, property tax, tax 
on companies, or profession tax ; or 

(2) was in the previous year assessed to income-tax. 


+ The Legislative Assembly Electoral Rule 8, Schedule II. 

® [bid., Part 1. 

° Previous year’ means the financial year preceding that in 
which the electoral roll or the list of amendments thereto, as the 


case may be, for the time peng under preparation is first published, 
4 : 


The expression has been used in this sense in subsequent pages. 


: 
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A person is qualified as an elector in any other general con- 
stituency! who resided in the constituency for not 


Rural less than 120 days in the previous year and who— 
consti- 4s : * 
tuencies. (a) is registered as a ryotwari pattadar or 


as an inamdar of land of which the annual rent 
value is not less than Rs. 50; or 

(6) holds on a regiStered lease under a ryotwari 
pattadar or inamdar land the annual rent value of which 
is not less than Rs. 50; or. 

(c) is registered” jointly with the proprietor under 
Section 14 of the Malabar Land Registration Act, 1895, as. 
the occupant of land of which the annual rent value is not 
less than Rs. 50; or 

(d) is a landholder holding an estate of which the 
annual rent value is not less than Rs. 50; or 

(e) holds as a ‘ ryot’ or asa tenant under a landholder, 
land of which the annual rent value is not less than Rs. 50; 
or 

(f) was in the previous year assessed to income-tax ; or 

(g) was in the previous year assessed in a Municipality 
included in the constituency to an aggregate amount of not 
less than Rs. 20 in respect of one or more of the following 
taxes, namely, property tax, tax on companies, or profession 
tax. , . 

No Muhammadan or European is qualified as an elector 
for a non-Muhammadan constituency ; and a person is 
qualified as an elector for a Muhammadan or the European 
constituency according as he is a Muhammadan or a 
European. 

- A European is not to be disqualified to be an elector for 
the Madras (European) constituency by reason only of non- 
residehce, if he is employed in the constituency and his non- 
residence is due to absence on leave from such employment. 


1 The Legislative Assembly Electoral Rule 8, Schedule IJ, Part 1. 


Special Constituencies 


A person is qualified to be an elector for the 


The Land- . ti 5 x 
holders’ landholders’ constituency, if his name is on 
rou the electoral roll of any landholders’ consti- 


tuency of the Madras Legislative Council. 

‘Every Indian and one duly authorized representative of 
The Indian every Indian partnership shall be qualified as 
Commerce 2&0 elector on the roll of the Indian Commerce 
rata constituency? if such person has resided in the 

Presidency for not less than 120 days in the 
previous year, and if he or the partnership, as the case may 
be, has been assessed to income-tax in the previous year 
on an income of not less than Rs. 10,000 derived from 
business, within the meaning of the Income-tax Act, 
1922.’ . 

‘Indian partnership’ means any non-European joint 
family, or any firm, association or company of which no 
partner or director is a European. 

The rule with regard to joint families? in respect of 


“he 


elections to the Legislative Assembly is practically the —— 


as in the case of the Council of State. 

A person is qualified as an elector either in his personal 
capacity or in the capacity of a representative of a joint 
family or of joint pattadars, but not in both’capacities. 


BOMBAY* 


General Constituencies 


A person’ is qualified as an elector for a non-Muham- 
madan or Muhammadan constituency who, on the eet day 


1 The Legislative Assembly Electoral Rule 8, Schedule II, Part I. 
*Ibid., Partl. ° * Jbid., opts * Jbid., Part Il. 


ot 
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of January preceding the date of publication of the electoral 
roll, had a place of residence within the constituency or 
Noa: within a contiguous constituency of the same 
Muhamma- communal description and who— 
iicciws: (1) in the case of the Sind constituencies, 
danconstit held in his own right, on the first day of 
=e January aforesaid, land on which, in any one of 
the five revenue years previous to the publication of the 
electoral roll, ‘an assessment of not Jess than Rs. 37-8-0 
land revenue in the Upper Sind Frontier District and of 
not less than Rs. 75 land revenue in any other district’ 
had been paid; or 
(2) in the case of any other constituency, held in his 
own right, on the first day of January aforesaid, land 
‘assessed at, or of the assessable value of, not less than 
Rs. 37-8-0 land revenue in the Panch Mahals or Ratnagiri 
District and not less than Rs. 75 land revenue elsewhere ’; 
or . 
(3) was on the aforesaid date the alienee of the right of 
Government to the payment of rent or land revenue, 
amounting to Rs. 37-8-0 in the Panch Mahals or Ratnagiri 
or Upper Sind Frontier District and of Rs. 75 elsewhere , 
or was a Khot or asharer in a Khoti village in the consti- 
tuency or a sharer in a bhagdari or narvadari village in the 
constituency, responsible for the payment of Rs. 37-8-0 as 
land revenue in the Panch Mahals or Ratnagiri District and 
Rs. 75 as land revenue elsewhere ; or 

(4) was assessed to income-tax in the previous year. 

A person is qualified as an elector for the Bombay 
The Euro- European constituency! whose name is on the 
pean consti. electoral roll of either European constituency 
tuency. . of the Bombay Legislative Council or who is 
qualified for enrolment in either of such rolls. 


* The Legislative Assembly Electoral Rule 8, Schedule II, Part II. 
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Special Constituencies 

1. A person! is qualified as an elector for the Sind 

Jagirdars and Zamindars’ constituency who is a 

Motard Jagirdar of the first or second class in Sind, or a 

constituen- Zamindar who, in each of the three revenue 

om years preceding the publication of the electoral 

roll, paid not less than Rs. 1,000 as fand., revenue on land 
situated in any district in Sind. 

2.. A person is qualified as an elector for the Deccan and 
Guzarat Sardars and Inamdars’ constituency whose name is 
entered in the list for the time being in force under the 
Resolutions of the Government of Bombay in the Political 
Department, No. 2363, dated July 23, 1867, and No. 6265, 
dated September 21, 1909, or who, on the first day of 
January preceding the publication of the electoral roll, 
was the sole alienee of the right of Government to the 
payment of rent or land revenue in respect of an entire 
village in the Presidency of Bombay excluding Sind and 
Aden, or was the sole holder on talukdari tenure of such a 
village. 

The members ? of the Indian Merchants’ Chamber and 
‘is toleiaa Bureau and of the Bombay Millowners’ Asso- 
Commerce  Ciation and of the Ahmedabad Millowners’ Asso- 
piven og ciation are qualified as electors respectively for 

. the constituency comprising the Association of 
which they are members. 

No person other than a Muhammadan is qualified as an 
elector for a Muhammadan constituency, and no Muham- 
madan or European is qualified as an elector for a non- 
Muhammadan constituency. * 


x0 ig Legislative Assembly Electoral Rule 8, Schedule II, Part II, 
td. ; } 
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BENGAL ? 


General Constituencies 


1. A person? is qualified as an Selector for the Calcutta 
non-Muhammadan constituency who is neither 


— a Muhammadan nor a European and who 
Muhamma- has a place of residence in Calcutta and who— 
rel (a) during and in respect of the previous* 


year paid not less than Rs. 60 as consolidated 
rate levied under Chapter X of the Calcutta Municipal Act, 
1923, or as taxes levied under Chapter XII of that Act * ; or 
(6) was in the previous year assessed to income-tax on 
an income of not less than Rs. 5,000; or 
(c) isa member of a firm which in the previous year 
was assessed to income-tax and whose share of the firm’s 
income on which income-tax was so assessed was not less 
than Rs. 5,000. 
2. A person 5 is qualified as an elector for any other 
general constituency who has a place of resi- 


Non- dence in the constituency and who— 
Muhamma- a, ‘ 
dan and (a) during and in respect of the previous® 


ry ‘Comat. Y Cat OT, a8 the case may be, during and in respect 
tuencies. | Of the Bengali year preceding that in which the 


electoral roll for the time being under prepara- 
tion is first published, paid not less than Rs. 60 as con- 
solidated rate levied under Chapter X of the Calcutta Muni- 
cipal Act, 1923, or as taxes levied under Chapter XII of that 
Act? ; or 
(6) paid, during andin respect of such year, in the 
2 L.A, E.R. 8, Sch. II, Part Ill. ® [bid. 
% See the note on it in the case of Madras. 
_* Provided that his name is entered in the Municipal assessment 
| book in respect of the payment. 
ft * The Legislative Assembly Electoral Rule 8, Schedule II, Part III. 
~ .® See the note on it in the case of Madras. 


F - 7 Provided that his name is entered in the municipal assessment 
book in respect of the payment. 


os 


ELECTORS FOR THE ASSEMBLY 107 


ee 
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Municipality of Howrah, municipal taxes or fees of not iess. _ 
than Rs. 10, or in any other Municipality or ina Cantonment 
municipal or cantonment taxes or fees of not less than 
Ré.:530r 

(c) paid, during and in respect of such year, road and 
public works cesses \under the Cess Act, 1880, of not less. 
than Rs. 5; or 

(d) paid, during and in respéct of such year, chaukidari 
tax under the Village Chaukidari Act, 1870, or union rate 
under the Bengal Village Self-Government Act, 1919, of 
not less than Rs. 5; or 

(é) was in the previous year assessed to income-tax 
on an income of not less than Rs. 5,000; or 

(f) has the qualification specified in clause 1 (c) above 
in the case of the Calcutta non-Muhammadan constituency. 

2. A person! is qualified as an elector for the Bengal 

The European constituency who is a European and 
European has a place of residence? in the constituency and 
constituency, who— 

(a) was in the preyious year assessed to income-tax 
on an income of not Jess than Rs. 12,000, or 

(6) is a member ofa firm which in the previous year 
was assessed to income-tax and whose share of the firm’s. 
income on which income-tax was so assessed was not less 
than Rs. 12,000. 

The same communal qualification is required of an elec- 

tor in Bengal as in Bombay. 


Special Constituencies* 


A person is qualified as an elector for the Bengal 
Land-holders’ constituency who has a place of resi- 


1 The Legislative Assembly Electoral Rule 8, Schedule II, Part III. - 
? i.e., he must ordinarily live within the constituency, or main- _ 
tain within its limits a dwelling house ready for occupation and 
occasionally oceupy it. ¥. 
_® The Legislative Assembly Electoral Rule 8, Schedule II, Part II. 
P 
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‘dence in the constituency af who during the previous 


The Lands 7° 

ides’ (1) in the Burdwan Division or the Presi- 
orca dency Division paid on his own account as a 
tuency. 


proprietor land revenue amounting to not’ less 
than Rs. 6,000, or road and public works cesses amounting 
to not less than Rs. 1,500; or 

(2) in the Dacca, the Rajshahi or the Chittagong 
Division paid on his own account land revenue amounting 
to not less than Rs. 4,000, or road and public works cesses 
amounting to not less than Rs. 1,000. 

The members? of the Bengal National Chamber of Com- 
Sis anes merce and of the Marwari Association and of the 
Commerce Bengal Mahajan Sabha are qualified as electors 
a respectively for the constituency comprising the 

. Chamber, Association and Sabha of which they 
are members. 


THE UNITED PROVINCES? 


General Constituencies 


A person® is qualified as an elector for a non-Muhamma- 
dan or Muhammadan urban constituency who 


Urban is not a European and who— 
-constituen+ ¢ ‘ : 
cles. (1) has a place of residence in the consti- 


tuency or within two miles of the boundary 

‘thereof, and— 
(a) is, in any place in the area aforesaid in which a 
house or building tax is in force, the owner or 


**Member’ includes any person entitled to exercise the rights 
and privileges of membership on behalf and in the name of any firm, 
yp, or corporation registered as a member. 

a vate Legislative Assembly Electoral Rule 8, Schedule II, Part Iv. 
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tenant of a house the rental value of which is. i 
not less than Rs. 180 per annum; or 

(6) was, in any area in the constituency in which 
no house or building tax is in force, assessed 
in the previous year to municipal tax on 
an income of not less than Rs. 1,000 per 
annum ; or 

(c) is, in any area in the constituency in which 
neither a house or building tax nor a municipal 
tax based on income is in force, the owner or 
tenant of a house or building of which the 
rental value is not less than Rs. 180 per 
annum ; or 

(d) has within the constituency any of the qualifica- 
tions based. on the holding of land, as stated 
below, for an elector of a rural constitu- 
ency; or 

(2) has a place of residence in the constituency and. 
was in the previous year assessed to income-tax. 

A person? is qualified as an elector for a non-Muham- 
madan or Muhammadan rural constituency who- 
is not a European and who has a place of 
residence in the constituency and— 

(1) is, in an urban area included in the constituency in 
which a house or building tax is in force, the owner or 
tenant of a house or building, the rental value of which is. 
not less than Rs. 180 per annum ; or 

(2) was, in an urban area includedin the constituency 
in which no house or building tax is in force, assessed in 
the previous year to municipal tax on an income of not less 
than Rs. 1,000 per annum; or, 

(3) is, in an urban area included in the constituency 

ere neither a house or building tax nor a municipal tax 


Rural con- 
stituencies. 


+ The Legislative Assembly Electoral\Rule 8, Schedule II, Part VY, 


Pe 
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it ‘based on income is in force, the owner or tenant of a house 


or building, the rental value of which is not less than 
Rs. 180 per annum ; or 
(4) is the owner of land in the constituency in respect 
of which land revenue amounting to not less than R's. 150 
per annum is payable; or 
(5) is the owner of land in the constituency free of 
land revenue, if the land revenue nominally assessed on 
‘such land in order to determine the amount of rates payable 
in respect of the same, either alone or together with any 
land revenue payable by him as owner in respect of other 
lands in the constituency, amounts to not less than Rs. 150 
per annum; or 
(6) being a resident in the hill pattis of Kumaon— 
(a) is liable to pay land revenue or rent amounting 
to not less than Rs. 25 per annum; or 
(6) is the owner of a fee-simple estate; or 
(c) owns land in the hill pattis free of land revenue, 
if the land revenue. nominally assessed on such 
land in order to determine the amount of 
rates payable in respect of the same, either 
alone or together with any land revenue 
payable by him as owner in respect of other 
N lands in the hill pattis, amounts to not less 
“% than Rs. 25 per annum; or 
(7) being in the constituency a’ permanent tenure 
holder or a fixed rate tenant as defined in the Agra Tenancy 
Act, 1901, or an under-proprietor or occupancy tenant as 
defined in the Oudh Rent Act, 1886, is liable to pay rent as 
such of not less than Rs. 150 per annum; or 
(8) (a) being in the constituency a tenant as defined in 
the Agra Tenancy Act, 1901, or the Oudh Rent Act, 1886, 
other than a sub-tenant, holds land as such in respect ‘of 
which rent of not less than Rs. 150 per annum or its 
equivalent in kind is payable; or 
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(6) in areas in the United Provinces in which the | 
Agra Tenancy Act, 1901, or the Oudh Rent Act, 1886, is 
not in force, holds land as a tenant in respect of which rent 
of not less than Rs. 150 per annum or its *equivalent in kind 
is payable; or 
(9) was assessed to income-tax in the previous year. 

Both in the case of the urban and rural constituencies no 
person other than a Muhammadan is qualified as an elector 
for a Muhammadan constituency, and no Muhammadan is 
qualified as an elector for a non-Muhammadan constituency. 

A person’ is qualified as an elector for the United 

Provinces (European) constituency who is a 

The " ° 
European European and has a place of residence in the 
constitu. United Provinces of Agra and Oudh and has 
be any of the qualifications mentioned in clauses 
(4), (5), (6), (7), (8) and (9) above in the case of a non- 
Muhammadan or Muhammadan rural constituency. 


Special Constituencies? 


A person is qualified as an elector for the United 
tee Las Provinces Landholders’ constituency who has 


holders’ a place of residence in the constituency and— 
— (1) is the owner® of land in the constituency 
ency, 


in respect of which land revenue amounting to 
not less than Rs. 5,000 per annum is payable; or 

(2) is the owner* of land in the constituency free of land 
revenue, if the land revenue nominally assessed on such 
land in order to determine the amount of rates payable in 
respect of the same, either alone or together with any land 
revenue payable by him as owner in respect of other lands 
in the constituency, amounts to not less than Rs. 5,000 per 
annum, 


> 
” ad Legislative Assembly Electoral Rule 8, Schedule II, Part IV. 
* In his own personal right and notin a fiduciary capacity. 

id. 
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THE PUNJAB? 


General Constituencies 

A person? is qualified as an elector for a general 

constituency who resides in the constituency and who— 

(1) owned for the twelve months preceding the date 
of publication of the electoral roll immovable property, 
not being land assessed to land revenue but including 
any building erected on such land, of the value of not 
less than Rs. 15,000 or of an annual rental value of not 
less than Rs. 336: ‘ provided that a person must be deemed 
to have owned such property for any period during which 
it was owned by any person through whom he derives. 
title by inheritance’ ; or 

(2) owns land assessed to land revenue of not less 
than Rs. 100 per annum ; or 

(3) is an assignee of land revenue amounting to not 
less than Rs. 100 per annum; or 

(4) is a tenant or lessee, under the terms of a lease for 
a period of not less than three years, of Crown land for 
which rent of not less than Rs. 100 per annum is payable : 
‘ provided that, when the amount payable is assessed from 
harvestto harvest, the annual rent payable by such person. 
must be deemed to be the annual average amount payable 
by him in the three years preceding the date of publication 
of the electoral roll’; or 

(5) was during the financial year preceding the date of 
publication of the electoral roll assessed to income-tax on. 
an income of not less than Rs. 5,000. 

No person is qualified as an elector fora Muhammadan 
constituency who is not a Muhammadan or for a Sikh con- 
stituency who is not a Sikh, and no Muhammadan or Sikh is. 
qualified as an elector for a non-Muhammadan constituency. 


* tae Legislative Assembly Electoral Rule 8, Schedule II, Part V. 


ELECTORS FOR THE ASSEMBLY n3 


Special Constituency} 


A person is qualified as an elector for the land-holders’ 
constituency who resides in the Punjab and 


The Land- . 

holders’ who is— 

— (1) the owner of land assessed to land 
ency. 


revenue of not less than Rs. 1,000 per annum ; or 
(2) an assignee of land revenue amounting to not less 
than Rs, 1,090 per annum. 


BIHAR AND ORISSA? 


General Constituencies 


A person? is qualified as an elector for a general consti- 
tuency who has a place of residence in the 


Non- 
Muhamma- constituency-and— 
to (1) holds an estate or estates, whether 
dan consti: revenue-paying or revenue-free or rent-free, for 
tuencies- = which an aggregate amount of not less,— 

(a) inthe case of iandin the Patna Division, than 


Rs. 30, of 
(6) in the case of land in the Bhagalpur and Tirhut 
Divisions, than Rs. 24, or 
(c) in the case of land in the Orissa and Chota 
Nagpur Divisions, than Rs. 12, 
is payable direct to the treasury as local cess ; or 
(2) holds a tenure or tenures which is or are valued for 
the purpose of local cess at an aggregate amount of not 
less, — 
(a) in the case of tenures in the Patna Division, 


than Rs. 400 per annum, or 
(6) in the case of tenures in the Chota Nagpur 


Division, than Rs. 300 per annum, or 


+ The Legislative Assembly Electoral Rule 8, Schedule II, Part V, 
* Joid., Part V1. 
8 
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(c) in the case of tenures in the Bhagalpur Division, 
than Rs. 200 per annum, or 
(d) in the case of tenures in the Tirhut Division, 
than Rs. 150 per annum, or 
(e) in the case of tenures in the Orissa Division, 
than Rs. 100 per annum ; or 
(3) holds land asa raiyat and pays an annual aggre- 
gate rent or local cess amounting respectively— 
(a) to Rs. 160 and Rs. 5 in the Patna Division, or 
(6) to Rs. 96 and Rs. 3 in the Tirhut Division, or 
(c) to Rs. 64 and Rs. 2 in the Orissa Division, or 
(d) to Rs. 40 and Rs. 1-4-0 in the Chota Nagpur 
Division, or 
(e) to Rs. 144. and Rs. 4-8-0 in the Bhagalpur and 
Monghyr Districts, or 
(f) to Rs. 96 and Rs. 3in the Purnea and Santhal 
Parganas Districts ; or 
(4) was in the previous year assessed to income-tax 
on an income of not less than Rs. 3,840; or 
(5) was in the previous year assessed to an aggregate 
amount of not less than Rs. 15 in respect of any municipal 
or cantonment rates or taxes. 

No person who is not a Muhammadan is qualified as an 
elector for a Muhammadan constituency and no Muhamma- 
dan is qualified as an elector for a non-Muhammadan 
constituency. 

Special Constituency 
A person is qualified as an elector for the landholders’ 
constituency who has a place of residence in the 
The Land- — rovince of Bihar and Orissa and 4 
’ and pays! annually 
consti- land revenue or local cess of an aggregate 
amount of not less than Rs. 10,000 and 
Rs. 2,500 respectively. 
2 As proprietor in his own right and not in a fiduciary capacity. 
’ 
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THE CENTRAL PROVINCES * 


General Constituencies 


A person is qualified as an elector for a general consti- 
tuency who has a place of residence in the 
Muhamma- : 
davandnon. COnStituency and— 
Muhamma- . (1) owns or occupies as a tenant within an 


ee urban area in the constituency a house, or part 
of a house, the annual rental value of which is 
not less— 


(a) in the case of a house in the Nagpur Munici- 
pality or in the Jubbalpore Municipality or 
Cantonment, than Rs. 240, and 

(6) in the case of a house in any other- urban area,, 
than Rs. 180, 

‘ provided that, where such house or building or 
part is held by two or more persons in shares, 
no person shall be qualified in respect of a 
share the annual rental value of which is less 
than Rs. 240, or Rs. 180, as the case may 
be’; or 
(2) is a proprietor or thekadar of an estate, or of a 
share of it, the land revenue or kamil-jama of which is not 
less than Rs. 300; or 
(3) holds, as a proprietor or thekadar in proprietary 
right, land, the assessed or assessable revenue or rent of 
which is not less— 

(a) in the case of land in Raipur, Bilaspur, Drug, 
Chanda and Betul Districts, than Rs. 90, 
or 

@ in the case of land in Bhandara, Balaghat, Nimar, 
Chhindwara and Seoni Districts, than Rs. 120, 

} or 


* Legislative Assembly Electoral Rule 8, Schedule I, Part VII. 
{s *. 
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(c) in the case of land in any other district, than 
Rs. 150; or 
(4) was in the previous year’ assessed to income-tax. 
No person other than a Muhammadan is qualified as an 
elector for the Muhammadan constituency, and no Muham- 
_madan is qualified as an elector for a non-Muhammadan 
constituency. 


Special Constituency” 


A person is qualified as an elector, for the landholders’ 


The Land- constituency who has a place of residence in 


holders’ the constituency and who— 
— (1) is the holder of a hereditary title 


recognized by Governnent and owns agricultural 
land in proprietary right ; or 

(2) is the ower of an estate as defined in Section 2 (3) 
of the Central Provinces Land Revenue Act, 1917; or 

(3) holds land as a proprietor, the land revenue or 
kamil-jama of which is not less than Rs. 5,000. 


BERAR® 


A person is qualified as an elector for the Berar Legisla- 
tive Assembly constituency who is not a Muhammadan and 
who has a place of residence in the constituency, and— 

(a) owns or occupies as a tenant within an urban 
area in the constituency a house or building, 
or part of a house or building, the annual 
rental value of which is not less— 

(i) in the case of a house or building in the 
Amraoti City and Camp Municipalities, than 
Rs. 240, and 


3 See the note on it in the case of Madras before. 
ad ative Assembly Electoral Rule 8, Schedule IJ, Part VII. 
sibian ; Electoral Rule 7, Schedule II. 
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(ii) in the case of a house, or building in any other 
urban area, than Rs. 1801 ; or 
(6) holds in the constituency agricultural land in 
other than tenancy right which is assessed or 
assessable to land revenue of not less— 
(i) in the Yeotmal district, than Rs. 120, and 
(ii) in all other districts, than Rs. 150; or 
(c) was in the previous year assessed to income- 
tax. 


ASSAM? 


A person? is qualified as an elector for any constituency 
who during the previous year resided within the constitu- 
ency and who— 

(1) was in the previous year assessed in respect ot 
municipal or cantonment rates or taxes to an aggregate 
amount of not less than Rs. 20; or 

(2) was in the previous year assessed to a tax of not 
less than Rs. 10 in a Union under Chapter III of the Bengal 
Municipal Act, 1876; or 

(3) was in the previous year assessed to a chaukidari 
tax of not less than Rs. 2 under the Village Chaukidari Act, 
1870, in the Sylhet, Cachar or Goalpara District ; or 

(4) in any district other than those mentioned ,in 
clause (3)— 

(a) owns land, the land revenue on which has been 
assessed or is assessable at not less than 
Rs. 45 per annum ; or 


»* Provided that, where such house or building or part is held by’ a 
two or more persons in shares, no person shall be qualified in os goad 
of a share the annual rental value of which is less than Rs. 240 or 
s. 180, as the case may be.’ oh 
me pnintive Assembly Electoral Rule 8, Schedule Il, Part VIII. 
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(6) is liable to pay a local rate of not less than 
Rs. 3 per annum ; or 
(5) was in the previous year assessed to income-tax on 
an income of not less than Rs. 3,600. 

No person is qualified as an elector for the Muhammadan 
constituency who is not a Muhammadan or for the European 
constituency who is not a European, and no Muhammadan 
or European is qualified as an elector for anon-Muhammadan 
constituency. 

A European is not to be ‘ disqualified to be an elector for 
the Assam European constituency by reason only of non- 
residence, if he is employed in the constituency and his 
non-residence is due to absence on leave from such 
employment.’ 


BURMA! 


A person is qualified as an elector of any constituency 
who has a place of residence in the province of Burma and 
who— 

(1) paid during and in respect of the previous agri- 
cultural? year land revenue amounting to not less than— 
(a) Rs. 150 in Lower Burma, or 
(6) Rs. 100 in Upper Burma ; or 
(2) paid during and in respect of the previous agri- 
cultural year thathameda-tax amounting to not less than 
Rs. 25; or 
(3) was in the previous financial year? assessed to 
income-tax. 


x paaeictive Assembly Electoral Rule 8, Schedule II, Part IX. 
pane: ious agricultural year’’ and ‘‘ previous financial year ’’ 
mean, respectively, the agricultural and financial year preceding that 
in which the electoral roll or the list of amendments thereto, as the 
case may be, for the time being under preparation is first published.’ 
hh: 
es, 


aaa 
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No person is qualified as an elector for the European 
constituency who is not a Eufopean, and no European is 
qualified as an elector for the non-European constituency. 


DELHI* 


The Dethi A person” is qualified as an elector for the 
constitu- Delhi constituency who resides in the constitu- 
— ency and who— 

(1) owned in the constituency for the twelve months 
preceding the date ofthe publication of the electoral roll 
immovable property, not being land assessed to land, 
revenue but including any building erected on such land, 
of the value of not less than Rs. 15,000 or of an annual 
rental value of not less than Rs. 335, or was tenant of such 
immovable property for a like period : 

‘ Provided that a person shall be deemed to have owned 
such property for any period during which it was owned by 
any peyson through whom he derives title by inheritance ’ ; 
or : 

(2) owns land in the constituency assessed to land 
revenue of not less than Rs. 100 per annum; or 

(3) is an assignee of land revenue amounting to not 
less than Rs. 100 per annum; or 

(4) is a tenant or lessee, under the terms of a lease 
for a period of not less than three years, of Crown land in 
the constituency for which rent of not less than Rs. 100 per 
annum is payable: 

‘ Provided that, when the amount payable is assessed 
from harvest to harvest, the annual rent payable by such 
person shall be deemed to be the annual average amount 
payable by him in the three years preceding the date of 
the publication of the electoral roll’; or 


Ary oy Assembly Electoral Rule 8, Schedule II, Part X. 
td. : tI 


i haeats 
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’ (5) was during the financial year preceding the date of 
the publication of the electoral roll assessed to income- 
tax on an income of not less than Rs. 5,000. 


AJMER-MERWARA ?! 


A person is qualified as an elector for the Ajmer-Merwara 


a constituency who resides in the constituency 
e 


Ajmer- and who— 
Merwara (a) owned ‘ in the constituency for the twelve 
— months preceding the date of the publication 


of the electoral roll immovable property, not 
being land assessed to land revenue or granted free of land 
revenue, but including any building erected on such Jand, 
of the value of not less than Rs. 5,000, or of an annual 
rental of not less than Rs. 300, or has been tenart of pice 
immovable property for a like period : 

‘Provided that a person shall be deemed to have 
owned such property for any period during which it was 
owned by any person through whom he derives title by 
inheritance ;’ or 

(6) owns land in the constituency assessed to land 
revenue of not less than Rs. 150 per annum ; or 

(c) is the assignee of land revenue amounting to not 
less than Rs. 150 per annum ; or 

(d) pays rent of not less than Rs. 200 per annum as an 
ex-proprietary tenant of agricultural land ; or 

(e) pays rent of not less than Rs. 300 per annum as 
a tenant, otherwise than in ex-proprietary right, of agri- 
cultural land of which he has been such tenant during 
the three years preceding the date of the publication of 
the electoral roll ; or 

(f) was assessed to income-tax during the financial 
year preceding the date of the publication of the electoral 
roll. 

2 Legislative Assembly Electoral Rule 8, Schedule II, Part XI. 


CHAPTER IX 


QUALIFICATIONS OF ELECTORS FOR THE 
BENGAL AND UNITED PROVINCES 
LEGISLATIVE COUNCILS 


Electors for the Bengal Legislative Council—General consti- 
‘tuencies: urban and’ rural constituencies other than Calcutta 
constituencies, Calcutta constituencies, European constituencies, 
and the Anglo-lndian constituency—Special constituencies: Land* 
holders’ constituency, Calcutta University constituency, Dacca 
University constituency, and Commerce and Industry constituencies: 

Electors for the United Provinces Legislative Council— General 
constituencies: urban constituencies, rural constituencies, and the 
European constituency—Special constituencies: The Talukdars’ 
constituency, Agra lLandholders’ constituencies, Commerce and 
Industry constituencies, and the University constituency. 


QUALIFICATIONS ! OF ELECTORS FOR THE BENGAL 
LEGISLATIVE COUNCIL 


General Constituencies 


A person is qualified as an elector (a) for a non- 
Muhammadan constituency? if he is neither a Muhammadan » 
nor a European nor an Anglo-Indian, and (4) for a Muham- 
madan, European or Anglo-Indian constituency according 
as he isa Muhammadan, European or Anglo-Indian. This 
is not all that is required for qualifying a person for 
registration as an elector. He must possess further 
qualifications as stated below :— 

Subject to the communal requirements stated above, 


* Bengal Legislative Council Electoral Rule 8, Schedule Il. 
We have, in stating the Electoral Rules, retained in most cases the 
exact language of the Rules in order to ensure accuracy. - 
* Bengal Electoral Rule 8, Schedule Il. 
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"-@ person is qualified as an elector for an urban or rural 
a constituency, other than a Calcutta constituency, 
Ce icneadl: who has a place of residence in the constituency, 


tuencies and who— 
other than 


Calcutta (1) paid, during and in respect cf the 
al previous’ year or, as the case may be, during 


and in respect of the Bengali year preceding 
that in which the electoral roll for the time being under 
preparation, is first published,— 

(a) in the Municipality of Howrah municipal taxes 
or fees of not Jess that Rs. 3 or in any other 
municipal or cantonment area, municipal 
or cantonment taxes or fees of not less than 
Rs. 1-8-0, or ? 

(6) road and public works cesses under the Cess Act, 
1880, of not less than Re. 1, or 

(c) chaukidari tax under the Village Chaukidari Act, 
1870, or union rate under the Bengal Village 
Self-Government Act, 1919, of not less than 
Rs. 2; or 

(2) was in the previous year assessed to 
income-tax ; or 

(3) is a retired, pensioned or discharged 
officer, non-cOmmissioned officer or soldier of His 

Majesty’s regular forces.? 
Subject to the communal requirements stated before, a 
person is entitled to be an elector for a Calcutta 
a constituency? who has a place of residence 
cies. therein or who, having a place of residence in 
Calcutta as defined in Section 3 (11) of the 


* Here, as elsewhere, the expression ‘ previous year’ means the 
financial year preceding the year of the first publication of the 
electoral yh 

Bengal Electoral Rule 8, Schedule II. 

% Jbid. 
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' Calcutta Municipal Act, 1923, has a place of business within 


the constituency, and who— 

(1) during the previous year— 
(a) was entered in the municipal assessment book as— 
(i) the owner and occupier of some land or build- 
ing in Calcutta separately numbered and 
valued for assessment purposes at not less 

than Rs. 150 per annum; or 

(ii) the owner or occupier of some Jand or building 
in Calcutta separately numbered and valued 
for assessment purposes at not less than 

Rs. 300 per annum : 

Provided that no person is to be qualified in 
virtue of any of the above qualifications 
unless the’owner and occupier’s share, or the 
owner’s or occupier’s share, as the case may 
be, of the consolidated rate on such land or 
building for the aforesaid year was paid 
during that year ; or 

(6) paid in respect of that year on his sole account 
and in his own name not less than Rs. 24 either 
in respect of the consolidated rate levied 
under Chapter X, or in respect of the taxes. 
levied under Chapter XI, or in respect of the ° 
taxes levied under Chapter XII, of the 
Calcutta Municipal Act, 1923: 

Provided that, if any payment was made in 
respect of the consolidated rate, a person will 
be qualified only if his name is entered in 
the Municipal Assessment Book in respect 
of the holding for which the payment was. 
made; or 

(2) (@) was assessed to income-tax in the previous. 
year, or : 
(6) is a member of a firm which in the previous. 
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year was assessed to income-tax and whose 
WP. share of the firm’s income on which income- 
tax was so assessed was not less than the 
minimum on which the tax is leviable ; or 
(3) is a retired, pensioned or discharged officer, non-com- 
missioned officer or soldier of His Majesty’s regular forces. 
Subject to the communal requirements stated before, a 
person is qualified as an elector for a European 
European constituency! who has a place of residence in 
constituen- ‘ ‘ 
cies. the constituency and has any of the qualifica- 
tions prescribed for an elector of any urban or 
rural constituency included in the area of such European 
constituency. 
Subject to the communal requirements stated before,a per- 
son is qualified as an elector for the Anglo-Indian 


The Anglo- : fe j 
Indian constituency? who has a place of residence in 
ae Bengal and has any of the qualifications prescribed 


for an elector of any urban or rural constituency. 

In the case of a joint family,? the family is to be adopted 
as the unit for deciding whether the requisite qualification 
exists ; and if it does exist, the person qualified will be the 
manager of the family. 

A person is not qualified as an elector for a general 
constituency by virtue of any property held or payment 
made asa trustee, administrator, receiver or guardian or 
in any other fiduciary capacity. 


SPECIAL CONSTITUENCIES 
A person is qualified as an elector for a landholders’ 
1 constituency* who has a place of residence in 
‘holders’ the constituency and who during the previous 
consti- ear— Das 
tuencies. . ; — 
(1) in the case of the Burdwan Landholders 


1 Bengal Electoral Rule 8, Schedule II. 
> Ibid. 


? Ibid. * lbid. 


er 
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and Presidency Landholders’ constituencies, paid, on his 
own account as a proprietor, land revenue amounting to 
not less than Rs. 4,500 or road and public works cesses 
amounting to not less than Rs. 1,125, or 
(2) inthe case of the Dacca, Rajshahi and Chittagong 
Landholders’ constituencies, paid, on his own account as a 
proprietor or. a permanent tenure-holder, land revenue 
amounting to not less than Rs. 3,000 or road and public 
works cesses amounting to not less than Rg. 750. 
A person is qualified as an elector for the Calcutta 
University constituency! who has a place of 
Calcutta 4 . ; 
University Tesidence in Bengal and is a member of the 
aa. Senate or an Honorary Fellow of the University, 
or a graduate of the University of not less than 
seven years’ standing... 
A person is qualified as an elector for the Dacca Univer- 
sity constituency? who— 








D. , 5 ‘ 
University (1) has a place of residence in Bengal and is 
constitu- a member of the Court or a registered graduate 
ency. 


of the Univetsity, or 

(2) hasa place of residence in the Dacca Division or 
in the Chittagong Division, and would have been qualified 
to be registered as a graduate of the University, if he had 
not before the first of April, 1920, been registered zs a 
graduate of any other Indian University. 
_ The Chamber members of the Bengal Chamber of 
pare I Commerce? and the permanent members of the’ 
and indus» Indian Jute Mills Association, of the Indian 
try constix Teg Association, and of the Indian Mining 
tuencies. ae : : 

Association are qualified respectively as electors. 


ss Bengal Electoral Rule 8, Schedule II. 

No person can vote at any general election both in the Calcutta 
University and in the Dacca University constituency, See Bengal 
——— Rule 10, 
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for the constituency comprising the Chamber cr Association ‘| 
of which they are such members: 

Provided that no person can be so qualified unless he 
has a place of residence in India. 

‘« Chamber member ’’ and “‘ permanent'member ”’ include 
any person entitled to exercise the rights and privileges of 
‘Chamber membership or permanent membership, as the 
case may be, on behalf of any firm, company or other 
corporation registered as such member.’ 

The members of the Calcutta Trades Association, the 
life and ordinary members of the Bengal National Chamber 
of Commerce, the life and ordinary members of the Bengal 
Mahajan Sabha, and the life, ordinary and mofussil 
members of the Marwari Association, Calcutta, are qualified, 
respectively, as electors for the constituency comprising 
the Association, Chamber or Sabha of which they are such 


members: ? 


1 Bengal Electoral Rule 8, Schedule II, Clause 13(2). 
‘*Member’’, ‘‘lifeemember’’, ‘‘ordinary member’’ and 
‘* mofussil member ’’ include— 

(a) in the case of a firm, any one partner in the firm, or if no 
such partner is present in Calcutta at the date fixed for the election, 
any one person empowered to sign for such firm, and 

(6) in the case of a company or other corporation, any one 
manager, director or secretary of the company or corporation.’ 

We may note here the following interesting case :— 

The Commissioners, appointed under Rule 36(2)(a) of the Bengal 
Electoral Rules to enquire into the petition presented by Mr. Amulya- 
dhan Addy against the election of Mr. Byomkes Chakravarty 
to the Bengal Legislative Council to represent the Bengal National 
Chamber of Commerce constituency, held that Mr. Chakravarty’s 
name not being on the electoral roll of the Bengal National 
‘Chamber of Commerce constituency, he was not properly nominated. 
They therefore declared that the election of Mr. Chakravarty was 
null and void and that it should be set aside. They further stated 
in the course of their judgment that it was the individual who couid 
vote and who could stand for election. ‘ We cannot but come to the 
conclusion,’ said they, ‘that the Legislature intended that it was 
a natural person who should have the right to be on roll and to be 
entitled to vote or nominate or be acandidate. . . . Firms being 
artificial persons can only act through a natural person.’ 

In this case, the petitioner, Mr. Amulyadhan Addy, contended fe 
Mr. Chakravarty was not entitled to be a candidate by reason of the 
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Provided that no person can be so qualified who has not 
a place of residence in India. 


QUALIFICATIONS OF ELECTORS FOR THE UNITED 
PROVINCES LEGISLATIVE COUNCIL? 


A person is qualified as an elector— ‘ 
(1) for a non-Muhammadan constituency 

Qualifica- : : 
tions based Who is neither a European nor a Muhammadan, 
on commu- (2) for a Muhammadan constituency who is 
— » Muhammadan, and 

(3) for the European constituency who is a European : 
Provided that such person possesses the further qualifica- 
tions stated below for an elector of the particular 
constituency. 


General Constituencies 


A person is qualified as an elector for an urban 
constituency” who has the necessary communal 
Urban qualification and who— 

constituen- : : . 
aad: (1) has a place of residence in the consti- 
tuency or within two miles of its boundary, and 
(a) is, in any place in the aforesaid area in which a 
house or building tax is in force, the owner or 
tenant of a house or building the rental value 
of which is not less than Rs. 36 per annum ; or 


fact that his name did not appear on the electoral roll, though the 
Bengal National Bank, Limited, of which he was a director, was on 
the roll. Mr. Chakravarty replied that the Bengal National Bank, 
Limited, was an ordinary member of the constituency known as the 
Bengal National Chamber of Commerce constituency and wag there- 
fore rightly registered as an elector and that he as a director.of the 
aforesaid bank was duly qualified to be nominated and elected and 
Feturned as a member of the Bengal Legislative Council.—Ben: 
Election Case No. 8 of 1924. The Calcutta Gazette, March 26, " 
We think that the Bengal Electoral Rule 8, Schedule II, Section 13(2) 
ought to be made more clear and definite. 

The United Provinces Legislative Council Electoral Rule 8, 
Rar Il. 
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(6) was, in an area in the constituency in which no- 
house or building tax is in force, assessed in 
the previous year to municipal tax on an in- 
come of not less than Rs. 200 per annum; or 

(c) is, in any area in the constituency in* which 
neither a house or building tax nor a municipal 
tax based on income is in force, the owner or 
tenant of a house or. building of which the rental 
value is not less than Rs. 36 per annum ; or 

(d) has within the constituency any of the qualifica- 
tions based on the holding of land, as stated 
below, for an elector of a rural constituency; or 

(2) has a place of residence in the constituercy and 

(a) was in the previous year assessed to income-tax ; 
or 

(6) is a retired, pensioned or discharged officer, 
non-commissioned officer or soldier of His 
Majesty’s regular forces. 

A person is entitled to be registered as an elector for a 

rural constituency! who has a place of residence 

= in the constituency, and has the necessary 
communal! qualification, and who— 

(1) is, in an urban area included in the constituency in 
which a house or building tax is in force, the owner or 
tenant of a house or building, the rental value of which is 
not less than Rs. 36 per annum ; or 

(2) was, in an urban area included in the constituency 
in which no house or building tax is in force, assessed in 
the previous year to municipal tax on an income of not less 
than Rs. 200 per annum; or 

(3) is, in an urban area included in the constituency 
where neither a house or building tax nor a municipal tax 
based on income is in force, the owner or tenant of a house 


* The United Provinces Electoral Rule 8, Schedule LI, 
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or building of which the rental value is not less than Rs. 36 
per annum ; or 
(4) owns land in the constituency in respect of which 
land revenue amounting to not less than Rs. 25 per annum 
is payable ; or 
(5) owns land in the constituency free of land revenue, 
if the land revenue nominally assessed on such land in 
order to determine the amount of rates payable in respect 
of the same, either alone or together with any land revenue 
payable by him as owner in respect of other lands in the 
constituency, amounts to not less than Rs. 25 per annum ; or 
(6) being a resident in the hill pattis of Kumaon, 
owns a fee-simple estate or is assessed to the payment 
of land revenue or cesses of any amount or is a Khaikar; or 
(7) being in the constituency a permanent tenure 
holder or a fixed-rate tenant, as defined in the Agra 
Tenancy Act, 1901, or an under-proprietor or occupancy 
tenant, as defined in the Oudh Rent Act, 1886, is liable to 
pay rent as such of not less than Rs. 25 per annum ; or 
(8) (a) being ‘in the constituency a tenant as defined in 
the Agra Tenancy Act, 1901, or the Oudh 
Rent Act, 1886, other than a sub-tenant, 
holds land as such in respect of which rent of 
not less than Rs. 50 per annum or its 
equivalent in kind is payable, or 
(6) in areas in the United Provinces in which the 
Agra Tenancy Act, 1901, or the Oudh Rent 
Act, 1886, is not in force, holds land asa 
tenant in respect of which rent of not less. 
than Rs. 50 per annum or its equivalent in 
kind is payable ; or 
(9) was in the previous year assessed to income-tax ; or 
(10) is a retired, pensioned, or discharged officer, non- 
commissioned officer or soldier of His Majesty’s regular 
forces. sak 3 
9 
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A person is qualified as an elector for the European 
constituency! who is a European, has a place 

The Euro- of residence in the United Provinces of Agra 
Pagal and Oudh and has any of the qualifications 


required of an elector of any urban or rural 
. 
constituency. 
Special Constituencies ? 


A person is qualified as an elector for the 
The Taluk- Talukdars’ constituency who is an_ ordinary 
dars’ consti- we ‘ mara 
tuency. member of the British Indian Association of 
Oudh. 
A person is qualified to be an elector for an Agra land- 
holders’ constituency who has a place of resi- 


—— dence in the constituency and— 

consti- (1) owns land in his personal right in the 
—— constituency in respect of which land revenue 
amounting to not less than Rs. 5,000 per annum is 
payable ; or 


(2) owns land in the constituency free of land revenue, 
if the land revenue nominally assessed on such land in 
order to determine the amount of rates payable in 
respect of the same, either alone or together with any land 
revenue payable by him as owner in respect of other lands 
in the constituency, amounts to not less than Rs. 5,000 per 


annum. 
Commerce A person is qualified as an elector— 


sevioend (1) for the Upper India Chamber of Com- 
tuencies. merce constituency who— 


(a) is a member, other than an honorary or affiliated 
member, of the Upper India Chamber of 
Commerce and has a place of business within 
the United Provinces of Agra and Oudh; or 


‘ Fer] United Provinces Electoral Rule 8, Schedule II. 
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(6) is entitled to exercise the rights and privileges of 
membership of the said Chamber on behalf of 
and in the name of any firm, company or other 
corporation which has a place of business 
within the United Provinces of Agra and Oudh; 
and : 

(2) for the United Provinces Chamber of Commerce 
constituency who— 

(a) is a member, other than an honorary member, of 
the United Provinces Chamber of Commerce 
and has a place of business or residence in the 
United Provinces ; or 

(6) is entitled to exercise the rights and privileges 
of membership of the said Chamber on behalf 
and in the hame of any firm, company or other 
corporation which has a place of business in 
the United Provinces. 

A person is qualified as an elector for the Allahabad 

University constituency who— 
(1) resides in India and is a member of 
i = the Court, of the Executive Council or of the Aca- 
tuency. demic Council of the University of Allahabad ; 
or 
\2) resides in the United Provinces of Agra and Oudh 
and is— 

(a) a Doctor or Master, or 

(4) a graduate of not less than seven years’ standing 
in any Faculty of the University of Allahabad: 

Provided that no elector is to have more than one vote in 
the constituency though he may have more than one of the 
above-mentioned qualifications. 

In the case of a joint family or joint tenancy, the family 
or tenaney is to be regarded as the unit for deciding 
whether the requisite qualification exists; and if it does 
exist, the person qualified will be, in the case of a Hindu 
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joint family, the manager thereof or the member nominated 
in that behalf by a majority of the family, and in other 
cases the member nominated in that behalf by the family 
or tenancy concerned.* 

A person may be qualified either in his personal capacity 
or in the capacity of a representative of a joint family or 
joint tenancy but not in both the capacities. Nor can a 
person be qualified as an elector as a representative of 
more than one joint tenancy. 


2 The United Provinces Electoral Rule $, Schedule II, Section 2, 


CHAPTER X 


QUALIFICATIONS OF ELECTORS FOR THE 
MADRAS AND BOMBAY LEGISLATIVE 
COUNCILS 
Electors for the Madras Legislative Council—General constitu- 
encies: non-Muhammadan constituencies (urban and _ rural), 
Muhammadan constituencies (urban and rural), Indian Christian con- 
stituencies, and European and Anglo-Indian constituencies—Special 
constituencies : Landholders’ constituencies, the University constitu- 
ency, the Planters’ constituency, the Madras Chamber of Commerce 

and Industry constituency, and other Commerce constituencies. 

Electors for the Bombay Legislative Council—General constitu- 
encies: non-Muhammadan and Muhammadan urban constituen- 
cies, non-Muhammadan and Muhammadan rural constituencies, 
and European constituencies—Special constituencies : Landholders’ 
constituencies, the University constituency, and Commerce and 
Industry constituencies. 


QUALIFICATIONS! OF ELECTORS FOR THE MADRAS 
LEGISLATIVE COUNCIL 


General Constituencies 


Every person not being a European, an Anglo-Indian, 
ee a an Indian Christian or a Muhammadan, is 
madan qualified to be an elector for a non-Muhammadan 
constituen- constituency, who resided in the constituency for 
peop onig not less than 120 days.in the previous year, and 

has the further qualifications, as stated below, 
for an elector of the particular constituency. 


Urban con- A person is qualified as an elector— 
stituencies. (1) for a Madras City constituency? who— 
(a) was assessed in the previous year to property- 
tax or tax on companies or profession-tax ; or 


be Tod Legislative Council Electoral Rule 8, Schedule II. 
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(6) occupied for not less than six months in the 
previous year a house in the city, not being a 
house in any military or police lines, of an 
annual value of not less than Rs. 60; or 

(¢) was assessed in the previous year to income-tax ; 
or 

(d) is a retired, pensioned or discharged officer, non- 
commissioned officer or soldier of His Majesty’s 
tegular forces ; and 

(2) for an urban constituency other ions a Madras City 
constituency’ who— 

(a) was assessed in the previous year to an aggre- 
gate amount of not less than Rs. 3 in respect 
of one or more of the following taxes, namely, 
property-tax, tax on companies or profession- 
tax ; or 

(6) has any of the qualifications in respect of the 
holding of land, as stated below, for an elector 
of a rural constituency ; or 

(c) has any of the qualifications specified in clauses 
(1) (©) and (1) (d) above. 

A person is qualified as an elector fora rural consti- 
tuency? who— 
stint (1) is a ryotwari pattadar or an inamdar of 
land the annual rent value of which is not less 
than Rs. 10; or 
(2) holds on a registered lease under a ryotwari 
pattadar or an inamdar land the annual rent value of which 
is not less than Rs. 10; or 
3 (3) is registered jointly with the proprietor under 
Section 14 of the Malabar Land Registration Act, 1895, as 
the occupant of land the annual rent value of whichis not 
less than Rs. 10; or 


4 Madras Electoral Rule 8, Schedule II. ® [bid, 


: ee, 
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(4) is a landholder holding an estate the annual rent 
value of which is not less than Rs. 10; or 
(5) holds as ryot or as tenant under a landholder, land 
the annual rent value of which is not less than Rs. 10; or 
(6) was in the previous year assessed in a municipality 
included in the constituency to an aggregate amount of 
not less than Rs. 3 in respect of one or more of the 
following taxes, namely, property-tax, tax on companies, 
or profession-tax ; or { 
(7) has any of the qualifications specified in clauses (1) 
(c) and (1) (d) in the case of the urban constituencies above. 
A person is entitled to be an elector— 
(1) for a Muhammadan constituency,? urban 
a or rural, who is a Muhammadan and resided in 
tuencles. the constituency for not less than 120 days in the 
previous year and has any of the qualifications 
stated above for an elector of a Madras City, other urban, 
or rural constituency, as the case may be; 
(2) for an Indian Christian constituency? who is an 
Indian Christian and resided in the constituency 
Indian . + 
Christian for not less than 120 days in the previous year 
consti- and has any of the qualifications stated above 
tuencies. : 
for an elector of any urban or rural constituency 
included in the area of such Indian Christian constituency ; 
and 
(3) for the European constituency* who is a European, 
and for the Anglo-Indian constituency* who is 
European F s 
and Anglos 2 Anglo-Indian, if such European or Anglo- 
i = Indian resided in the Madras Presidency for not 
*$- Jess than 120 days in the previous year and has 
any of the qualifications stated above for an elector of any 
_ urban or rural constituency. 
~ 1 Madras Electoral Rule &, Srhetate II, Section 7. 


? Ibid., Section 8. hs 2 [bid., Section 9. 
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The rule with regard to the joint families is practically 
the same as stated before in the case of the United 
Provinces Legislative Council. 


SPECIAL CONSTITUENCIES 


A person is entitled to be an elector for a landholders’ 
constituency! who is a Zamindar, Janmi or 
Landhold- Malikanadar and resided in the constituency for 
oe not less than 120 days in the previous year and 
who— 
(1) possesses an annual income of not less than 
Rs. 3,000 derived from an estate within the Presidency of 
Madras ; or 
(2) is registered as the Janmi of land situated within 
the Presidency of Madras on which the assessment is not 
less than Rs. 1,500; or 
(3) receives from Government a malikana allowance 
the annual amount of which is not less than Rs. 3,000. 
If several persons are registered as joint holders* of 
land, a majority of the adult male persons so 
Joint hold- registered are to nominate in writing any one of 
st themselves who is not disqualified to be their 
representative for voting purposes and the name 
of such representative alone will be entered in the electoral 
toll; but, if no such nomination is made, no entry will be 
made in the roll in respect of such land. 


/ 


OTHER SPECIAL CONSTITUENCIES 


A person is qualified as an elector for the Madras Univer- 
sity constituency’ who has a place of residence 
The Univer- in India and is a member of the Senate, or 
a an Honorary Fellow, or a graduate of over seven 
years’ standing of the University of Madras. 
1 Madras Electoral Rule 8, Schedule II, Section 14. 


2 Ibid., Section 19. 
3 Jbid., Section 23. 


QUALIFICATIONS OF ELECTORS 137 


A person is qualified as an elector for the 
The Plant- Madras Planters’ constituency! who is a mem- 
peda ber of one of the associations affiliated to the 
United Planters’ Association of Southern India. 
The Madras A person is qualified to be an elector for 
Chamberof the Madras Chamber of Commerce? con- 
sey ond stituency who, is a member of the Madras 
try constit Chamber of Commerce or of a Chamber affiliated 
tuency. to it. ) 
The members of the Madras Trades Association, the 
Southern India Chamber of Commerce and the 
aes Nattukkottai Nagarathars’ Association are quali- 
constituen- fied respectively as electors for the constituency 
comprising the Chamber or Association of which 


they are members. * 


QUALIFICATIONS OF ELECTORS FOR THE BOMBAY 
LEGISLATIVE COUNCIL* 


_ General Constituencies 


Subject to the communal requirements stated hereinafter, 
a person is qualified as an elector for a non-Muhammadan 
or Muhammadan urban constituency who is not a European 
and who, on the first day of April preceding the date of 
publication of the electoral roll, had a place of residence 
ica: within the constituency or, in the case of a 
Muhamma- Bombay City constituency, within the limits of 
poe Js the said city or within the limits of the North 
dan urban alsette Mahal or the South Salsette Taluga, or, 
prveaye cia in the case of any other urban constituency, 

‘ within two miles of the boundary thereof, and 
_ who— 

(i) on the first day of April aforesaid occupied, as 
* Madras Electoral Rule 8, Spieduie ul, Section 24. 


® Ibid., Section 25. ® Jbid., Section 26, 
* Bombay Legislative Coubeil Electoral Rule 8, Schedule II. 
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owner or tenant, in such constituency a house, or part of 
a house separately occupied, as a dwelling or for the 
purpose of any trade, business or profession,— 

(a) of which the annual rental value was not less 
than Rs. 120 in the case of a Bombay City 
constituency, and not less than Rs. 60 in 
the case of a Karachi City constituency ; 
or 

(6) in any other urban constituency, where any tax 
is based on the annual rental value of houses 
or buildings, of which the annual rental value 
was not less than Rs. 36; or if no tax so based 
is levied, of which the capital value was not 
less than Rs. 1,500; or 

(2) was assessed to income-tax in the financial year 
preceding that in which the electoral rule is first published ; 
or ‘ 
(3) is a retired, pensioned or discharged officer, non- 
commissioned officer, or soldier of His Majesty’s regular 
forces ; or 

(4) on the first day of January previous to the date of 
publication of the electoral roll, had a qualification in 
respect of land within the constituency, which, if held 
within the nearest rural constituency, would qualify him 
as an elector for such constituency. 

Subject to-the communal requirements stated hereinafter, 

a person is entitled to be an elector for a non- 

so ag Muhammadan or Muhammadan rural consti- 
and Mubham- tuency ? who is not a European and who, on 
ee. the first day of January preceding the date of 
stituencies, Publication of the electoral roll, had a place of- 
residence within the constituency or within a 


* Bombay Electoral Rule 8, Schedule II, Section 2 (d). 
2 Ibid., Section 3. 


- 
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contiguous constituency of the same communal description,. 
and who— 

(1) (a) in the case of any constituency in Sind, on 
the first day of January aforesaid, held. . . 
land in such constituency, on which, in any 
one of the five revenue years preceding the 
publication of the electoral roll, an assess- 
ment of not less than Rs. 16 as land revenue 
in the Upper Sind Frontier District and of 
not less than Rs. 32 as land revenue else- 
where had been paid (or would have been 
paid, if the land had not been alienated) ; or 

(6) in the case of any other constituency, held, on 
the same date, alienated or unalienated land 
assessed at or of the assessable value of not 
less than Rs. 16 as land revenue in the Panch 
Mahals or Ratnagiri District and not less 
than Rs. 32 as land revenue elsewhere ; or 

(2) on the aforesaid date ‘ was the alienee of the right 
of Government to the payment of rent or land revenue, 
amounting to not less than Rs. 16 in the Panch Mahals or 
Ratnagiri or Upper Sind Frontier District and to not less 
than Rs. 32 elsewhere, leviable in respect of land so alienated 
and situate within the constituency, or was a Khot or a 
sharer in a Khoti village in the constituency or a sharer 
in a bhagdari or narvadari village in the constituency ’, 
responsible for the payment of not less than Rs. 16 as land 
revenue in the Panch Mahals or Ratnagiri or Upper Sind 
Frontier District and not less than Rs. 32 as land revenue 
elsewhere ; or { 

(3) has any of the qualifications hereinbefore specified 
in clauses (2) and (3) in the case of the urban constituencies ; 
or 

(4) in any municipal district, cantonment or notified 
area in the constituency, on the first day of April preceding 
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the date of publication of the electoral roll, occupied, as 
owner or tenant, a house or building, or part of a house or 
building separately occupied, as a dwelling or for the 
purpose of any trade, business or profession, — 
(a) of which the annual rental value was not less 
than Rs. 36 in a constituency in Sind; or 
(6) in any other constituency, if in such municipal 
district, cantonment or notified area a tax is 
based on the annual rental value of houses or 
buildings, of which the annual rental value was 
not less than Rs. 24 in the Panch Mahals or 
Ratnagiri District and not less than Rs. 36 
elsewhere; or if no tax so based is levied, of 
which the capital value was not less than 
Rs. 1,000 in the Panch Mahals and Ratnagiri 
Districts and not less than Rs. 1,500 elsewhere. 
Both in the case of rural and urban constituencies no 
person who is not a Muhammadan is qualified as an elector 
for a Muhammadan constituency and no Muhammadan is 
qualified as an elector for a non-Muhammadan consti- 
tuency. 
A person is qualified as an elector— 
(1) for the Bombay City (European) consti- 
European tuency? who is a European and has a place of 
: TeRp ae residence within the Presidency and, save in 
these two respects, has the qualification stated 
before for an elector of a Bombay City constituency ; and 
(2) tor the Presidency (European) constituency? who 
isa European and who has a place of residence within the 
* Presidency and, save in these two respects, has the qualif- 
cation stated before for an elector of an urban other 
than a Bombay City constituency or of a rural constituency 


1 Bombay Electoral Rule 8, Schedule II, Section 4 (i). 
2 Jbid, Section 4 (ii). 


b 
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according as he has a place of residence within an urban 
or rural constituency. 


Special Constituencies 


A person is qualified as an elector!1— 
(1) for the constituency of the Deccan 
Landhold- Sardars and Inamdars whose name is in the list 
ers’ consti- ‘ . . iy 
tuencies, for the time being in force under the Resolution 
of the Government of Bombay in the Political 
Department, No. 2363, dated July 23, 1867, or who, on 
the first day of January preceding the date of publica- 
tion of the electoral roll, was the sole alienee of the 
right. of Government to the payment of rent or land 
revenue in respect of an entire village situated within the 
constituency ; 

(2) for the constituency of the Guzarat Sardars and 
Inamdars whose name is in the list for the time being in 
force under the Resolution of the Government of Bombay 
in the Political Department, No. 6265, dated September 
21, 1909, or who, on the first day of January preceding the 
date of publication of the electoral roll, was the sole 
alienee of the right of Government to the payment of rent 
or land revenue in respect of an entire village situated 
within the constituency, or was the sole holder on talukdari 
tenure of such a village ; 

(3) for the constituency of the Jagirdars and Zamindars 
(Sindi) who is a Jagirdar of the first or second class in 
Sind, or who in each of the three revenue years previous 
to the publication of the electoral roll paid not less than 
Rs. 1,000 as land revenue on land situate in any district 
in Sind; , 


1 Bombay Electoral Rule 8, Schedule II, Section 5. 


} 
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(4) for the Bombay University constituency* who, on 
the first day of April preceding the date of publi- 
‘University cation of the electoral roll, had a place of 
penal residence in the Bombay Presidency (excluding 
Aden) and was a member of the Senate or an 
Honorary Fellow of the University or a graduate of the 
University of seven years’ standing ; and 
(5) for a Commerce and Industry constituenc y* whose 
Commerce ame is in the list of members, for the time 
and industry being in foree, of the association forming such 
po ong constituency‘or who is entitled to exercise the 
rights and privileges of membership on behalf 
of and in the name of an} firm or. company or corporation 
entered in stich list of members. 


+ Bombay Electoral Rule 8, Schedule III, Section 6. 

® Ibid., Section 7. 

®* For the qualifications of the electors for the Bihar and Orissa, 
Assam, Punjab, Burma and the Central Provinces Legislative Coun- 
-cils, the reader is referred to the relevant Electoral Rules. We have 
not been able to state them in this volume for want of space. 


é CHAPTER XI 
THE WATURE OF THE ELECTORAL SYSTEM 


Complexity of the. electoral system—Residential qualification— 
Communal representation—Representation of special interests— 
Restricted nature of the present franchise, one of the great defects 
of the Reforms. 

{ 


_ The sixX preceding chapters will enable the reader to 
} form an idea of the present electoral system 


Complexity . 5 ate 
of ie in this country. One striking feature of the 
aa system is its complexity. The electoral rules 


and regulations in force in different parts of 

British India, even im reSpect of elections to the same 
| legislative body, e.g., the Legislative Assembly or the 
~ Council of State, are of a bewildering variety. This, indeed, 
is inevitable in a country like India. As the authors of the 
Joint Report had recognized,! owing to unequal distribution 
of population and wealth, it was considered necessary to 
differentiate the qualifications for a vote not merely between 
provinces, but between different parts of the same province. 
Thus the Franchise Committee did not seek? to attain 
uniformity in the standard of property qualifications for the - 
various provinces, and recommended differing qualifications 
even within the same province where it was satisfied 
that social and economic differences? justified the dis- 
crimination. »” 


+ Joint Report, para. 226. 
® Report of the Franchise Committee, para. 10. 
% See, for illustration, the electoral qualifications for the Council of 
State, Also note the following :— 
_ ‘fhe Muhammadans are the poorer community, and therefore 
i any propery qualification common to them and the Hindus will make | 
| the. ammadan electorate smaller in proportion to the Muham- » 
madan census than will be the case the Hindus.’—Fifth Despatch — 
on Indian Constitutiona ‘Reforms ( lises, para. 22.) ad 4) 
: Ae rare r 
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There is also a lack of uniformity in Tespect_ of qualifi- 4 


cations for candidature. For instance, no communal 


qualification is required for the representation of a Muham- . 
madan or a non-Muhammadan constituency in the Legis-— 


lative Councils? of the United Provinces and Assam; as 
in the case of other provinces.. Again, in some provinces” 

a residential qualification is necessary, whereas 
Residential in others it is not required. It is desirable 
— that this qualification should be dispensed with, 

as there is no adequate justification either for 
restricting the choice of electors by such a device, or for 
preventing a candidate from contesting a constituency 
in which he has no place of residence. It has.been urged 
in favour of the residential qualification that it encourages® 
the ‘ candidature of persons with knowledge of local interests 
and actually representative of such interests, and that the 
chance of securing such candidates among the rural 


population, hitherto unversed in politics, would be impaired’ 


by the competition of candidates from outside.’ Thus, 


a 


coon 


*much* of the educative effect of the franchise would be 


lost, and the representative character 0. the Councils 
impaired.’ Although it may be admitted that an actual 
resident is likely to possess a more intimate knowledge 
of the needs and conditions of his constituents aud to have 


adeeper concern in their welfare, yet the disadvantages . 


of the restriction of choice are many and serious. Such 
restriction deprives the legislatures concerned of the 


services of men of experience and capacity residing else-. 


where in the province. The absence of any residential. 
qualification in England ‘ not only has the effect,’ says © 


* See pages 77 and 80; See also page 74. 
? E.g. in Bombay and in the Central Provipoen and Petes, See 


pages 76 and 79, =A if 
a of the Franchise Com mittee, para 2 % poe mre ; 
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Dr. Garner, ‘of securing the election of representatives #h 
who are free from the tyranny of petty local interests 
and who are likely to take broad national views of public 

} anestions, but it affords a means of bringing into and 
retaining in public life able statesmen who otherwise | 
wotild be unable to obtain seats in Parliament, . ‘Tg 
the United States, Where the opposite practice prevails, $ 
the country has, as a consequence, been deprived of the 
services of some of its ablest and pm experienced 
statesmen.’ 

Another distinguished authority? criticises the American % q 
practice® of preventing a man resident in one part of a State 
from representing another part as follows :— 
‘The mischief is two-fold. Inferior men are returned, 

becatise there are mapy parts of the country which do not 

, grow statesmen, where nobody, or at any rate nobody 

_ désiring to enter Congress, is to be found above a moderate 
level of political capacity. And men of marked ability and 

zeal are prevented from forcing their way_ way in. » Such men 
‘are produced chiefly-in ‘the great cities of the “older States. 
There is not reom enough there for nearly all of them, but 
no other dc srs to Congress are open. . . . As such men 
cannot enter from their place of residence, they do not 
enter at jj, and the nation is deprived of the benefit of their 
‘services. Careers are moreover interrupted. A promising 


| 4 Introduction to Political Science, p. 453 
‘The election of non-residents to represent coristituencies to 
‘which they are to all intents and purposes strangers is an occurrence 
5 common in England that it has come to be almost as much the rule 
as the exception.’'—J0id., p. 452. 
2 Bryce, The American Cohasieesdentih, vol. i, p. 195. 
®** The choice ‘of members of Congress is locally limited by law and 
by custom” Under the Constitution every repregentative and every 
. Senator must when elected be an inhabitant of the State whence he is 







elected. © reover State law has in many and custom practically 
. in all States, establ “that) a Tepresentative must be Peablent ies 
» the congr si i b whi "elects fim.’ '—Ibid., p- 191, | 
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politician may lose his seat in his own district through some 
fluctuation of opinion, or perhaps because he has offended 
the local wire-pullers by too much independence. Since he 
cannot find a seat elsewhere he is stranded ; his political 
life is closed, while other young men inclined to indepen- 
dence take warning from his fate.’ 

It is hoped that the residential qualification will be 
abolished at the next revision of our electoral rules. 

Another noticeable feature of our electoral system is 


‘c nal its provision for “Separate representation. of 


Representa- certain communities through communal elec- 


torates. This subject of communal representation 
‘has been one of the most vexed questions of Indian politics 
jn recent years. On the one hand, it has been held by these 


- communities, and particularly by the Muhammadans, that 
- separate representation through a system of communal 


electorates is the only adequate safeguard against their 
oppression by majorities, and is the sole guarantee of their 
special rights and interests. On the other hand, it, bas been 
argued that any kind of communal representation tends to 
weaken the growing sentiment of Jndian nationalism and'to 
intensify communal differences.~ ‘The truth is,’ says a 
distinguished writer,’ ‘that if India is to remain a Nation, 
she must cleanse herself from this pernicioug political 
disease of communal electorates. ... No country can 
become prosperous or peaceful under ake conditions. It 
enters on the downward grade, and will sink lower and 
lower. It loses Nationhood and splits itself into fragments, — 
and can never play its part nor spéak with authority among 
Nations, who have learnt that the Nation is greater than 


\ any party, class, or caste, or interest.’ Again, ‘ India, that 


was growing into a Nation, is now going baceenas into 


ae 


(Ania Besant, See Work of the Indian Lensslatires Compted 
neg’ the order of the Na ee (p, 264. 
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innumerable divisions; disintegration has. soneueien 
gration; the Motherland that was recovering her Nz bee 
hood through terrible sufferings and humiliations is being 
rent in pieces again by the fighting of groups, ever — 
increasing innumber. As for Democracy, it has not even 
a look-in. Citizens ip is unrepresented, while s separate 
Tnterests’ fly at each Other’s throats, and every sordid motive 
is strengthened, while none thinks of the public interest, 
the interest of the country as a whole. . Merit is no longer 
sought in public servants, but caste or creed overbears 
ability, and must be bribed into quietude.’! Suchisthe 
nature of the conflict of opinions on the question of separate 
representation. Before we state our own views on the 
question, we may say here a few words in regard to the» 
history of communal electorates in India. 
In 1906, when the question of the next stage of constitu- 
tional progress was being discussed in the country, a large 
and representative deputation of Muhammadans, led by His — 
Highness the Aga Khan, waited,? on the 1st of October, 
on Lord Minto, the then Governor-General, and, among 
P Pa 








1 Annie Besant. See Work of the Indian Legislatures, p. 263. 
While giving evidence before the Simon Commission, Mr. C. W, oe 
Turner, I.c.s., Officiating Chief Secretary to the Government jof Ss | 
Bombay, made the following admission :— | as 
‘Communal representation to my mind has led in the past w t; 
years to a very serious fall in the efficiency of local self. “governing — 
administration and by that fall in efficiency the interests of the oriole ‘ 
of the community must have suffered. . . . Communal representa- — 
tion has led to a serious fall in the standard of efficiency in the 
swat ’—Vide The Statesman of October 17, 1928 (dak 
on 
According to him, communalism has even’ tainted the gourae of 
Ministers.—Z6id., of October 18, 1928. 
2 «The ooo nie had become ‘unéasy as to the 
in the reforms Shichiwrage under 
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other things, ‘ pressed for and obtained from him a promise 
that Muhammadans should elect their own members in 
separate Muhammadan constituencies.’' In a circular® 
addressed to the Local Governments in 1907, the Govern- 
ment of India suggested to them for their consideration 
certain proposals for the special representation of Muham- 
madans on the provincial Legislative Council’; and in 
a Despatch® addressed to the Secretary of State in 1908, it 
stated, among many other things, that representation by} 
classes and interests was the only practicable method of | 
embodying the elective principle in the constitution of the | 
Indian Legislative Councils. It cited* a great array of 
authorities in support of this view. Lord Morley, 
however, was originally opposed to any scheme of special 
electorates for Muhammadans. In his Despatch of 
November 27, 1908, to the Government of India, he suggest- 
ed to it for its consideration a plan*® for the proportional 
representation of different communities on Indian legislative 
bodies through a system of indirect elections by mixed or 
composite electoral colleges in which Muhammadans and 
Hindus would pool their votes, soto say. ‘ The political 
idea at the bottom of that recommendation was that such 
composite action would bring the two great communities 
more closely together and this idea of promo’ing harmony 
was held by men of very high Indian authority and 


4 Joint Report, para. 75. : 
‘Any electoral representation in India would be doomed to mis- 
chievous failure which aimed at granting a personal enfranchisement 
diess of the beliefs and traditions of the communities composing 
the population of this continent.’— Lord Minto. Vide the Government 
of India’s Circular, dated August 24th, 1907, para. 16, in P. Mukherji’s 
Indian Constitutional Documents, vol. i, p- 
® Ibid., para. 17. 
* No. ‘oh, dated Octobaimst, 1908, — P. =e sciapotad s /ndian on 
Documents, vol. i, p. 283. ay 
* See idid., 


283-85. 
* 1bd., p. 318 and pp. 335-36 
es a 
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experience who were among’ his advisers at the India 
Office. But the Muhammadans protested against any such 
plan, and the Government of India doubted whether it 
would work at all. Consequently, Lord Morley abandoned 
it, though he did not think that it was a bad plan.2 As a 
result, in the electotal regulations framed under the Indian 
Councils Act, 1909, provision was made for the separate 
representation of Muhammadans through a ‘system of 
special electorates. Thus for the first time communal 
representation came to be a feature of our electoral 
pissy 

/The resolution adosted by the Indian N. ational Congress; 
dnd the All-India Muslim League in their sessions held at 
Lucknow in December, 1916, also provided for the separate 
representation of Muhammadans through special electorate 
both on the Imperial] and provincial Legislative Councils.3” 
It further laid down, however, that no Muhammadan should 
‘ participate in any of the other elections to the Imperial 
or provincial Legislative Councils, save and except those 
by electorates representing special interests.* ’ 

The authors of the nt Report re-examined the question 
fully in the light of theirfiew policy, and also in view of the 
fact that they had been pressed to extend the system of 
communal electorates in a Wafiety of directions. “They 4 
came to +the conclusion’ that’ any ates nt of _comminal — 
electorates would be a very serious | : 


that it would be Sead ute tie ea since 


the history of self-government among the nations who had 
developed it and spread it through the world, was decisively: 


ry 











*-. 4 Nps, Memnarh, Indian Constitutional Dotuments, vol. i, p. 336. 
" 2B. Makherji, Zndian Constitutional Documents, vol. i, pp. 768-770. i 
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against the admission by the State of any divided allegiance ; 
against the State’s arranging its members in any way 
which encouraged them to think of themselves primarily 
| as citizens of any smaller unit than itself. Secondly, they 
held that“division by creeds and classes “would mean 
the creation of political camps organized against each 
other, and teach men to think as partisans and not as 
citizens ; :;vand that it was difficult to see how the change 
from this system to national representation would ever 
occur. Thus class divisions would be perpetuated. Thirdly, 
they pointed out. that existing relations between the differ- 
- ent communities would be stereotyped.. ‘A minority,’ 
they said, ‘which is given special representation owing 
to its weak and backward state is positively encouraged 
to settle down into a feeling of satisfied security; itis 
under 1 no o inducement to educate and qualify itself to make 
good the ground which it has lost compared with the stronger 
majority. On the other hand, the latter will be tempted 
to feel that they have done all they need do for their weaker 
fellow-countrymen, and that they are free to use their power 
for their own purposes. The give-and-take which is the 
essence of political life is lacking. There is no inducement 
» to one side to forbear, or to the other side to exert itself.’ 
[\ Nevertheless they had to reckon not only with the 
ee existence of the system, but with a large volume 
of weighty opinion that no other method was feasible. 
~ And though they much regretted the necessity, they recom- 
mended that so far as the Muhammadans at all events 
‘were concerned the (then) existing system must be main- 
ed until conditions altered, even at the price of ris. 
rogress towards the realisation of a common citizenship. 
But they could ‘see no Teason to set up communal represent-. 
ation for Muhammadans in any province’ where they formed 
a majority of the voters. They also proposed, for practical 
to extend the. communal —_ to the ee 
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in the Punjab. But for the representation of other minonition 
in India, they preferred to rely upon nomination. 

One of the authors of the Joint Report, namely, Lord 
Chelmsford, referred to the question again in the course of 
his speech at the opening of the session of the Indian 
Legislative Council on September 4th, 1918. He said, 
‘I cannot help thinking that much more has been read into 
our proposals than they were intended to convey. We 
wished indeed to make it clear that, | in our opinion, 
communal electorates were to be deprecated for the reasons 
set out in our report. But it was in the main to the method 


of securing communal representation by communal electo- 
tates that we took exception, and not to communal repre- 
sentation itself. . .. Lam most anxious that the fullest 
representation should be secured to the various classes 
and communities in India; but I am frankly doubtful myself 
eres the best method for securing that representation 
through a system of separate electorates.’ : 
he subject was next dealt with by the Franchise Com- 
mittee*~to which it had been referred; and in view of the 
evidence received by it from all quarters, official and 
unofficial, the Committee recommended separate electoral 
rolls and separate constituencies for the Sikhs in the Punjab 
and for the Muhammadans everywhere. It went a little 
further, as, by its terms of reference, it was free to make © 
such recommendations as it thought right, unfettered by — 
anything contained in the Joint Report. -4t recommended 
separate communal electorates for Indian Christians in 
Madras, for Anglo-Indians in Madras and Bengal, and 
Europeans in Madras, Bengal, Bombay, the United Provinces 
and Bihar and Orissa. Ain recommending, however, com- 
unal representation for these and other communities, the. 
ommittee expressed the hope that it would ‘ be possible at 


* ‘See a, nies of its Report. 
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no very distant date to merge all communities into one 
general electorate.’ 

In the Fifth Despatch to the Secretary of State on Indian 
Constitutional Reforms the Government of India stated that 
it felt the objections of principle to the communal system 
as strongly as the authors of the Joint Report, but that 


India was not prepared to take the first steps forward) ° 


towards responsible Government upon any other road, 
Under the then existing conditions it could see no ground 
on which it could question the proposals of the Franchise 
Committee regarding communal representation, but «it 
expressed the same hope in regard to the future of the 
communal system as the Committee had done before. 
As a consequence of all these, provision has been made 
Gi the existing electoral rules for the separate representation 
of Muhammadans, Europeans, Anglo-Indians, Indian 
Christians, and Sikhs through communal electorates“ 
J/In conclusion, we may state that the demand for separate 
representation through special electorates rests, partly, on 
a gentiine feeling of distrust and suspicion mre Rens by 
minority communities of the majority ones, and, partly, on 
misapprehensions aroused by interested ET ot: excite, 
by their speeches and otherwise, communal jealousies and 
rivalries, very often for the purpose of achieving their own 
selfish ends. And so long as the causes of distrust and 


—— 


suspicion do not disappear, so long it will be difficult to get 


rid of the communal system, however regrettable this may 


be. That an undue stress on ‘ communalism” tends to: ” 


check the growth of the feeling of nationalism in a 
country, does not require any proof; but it must also be 
* borne in mind that in human affairs, specially when the 
\ interests of a very large number of men are concerned, the 
5 


; 


| for more than either reason or logic. Under a system of 


majority of whom have not yet come under the enlightening » 
h \ influence of education, sentiment and prejudice often count 
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communal electorates, candidates of narfower sympathies, 
and not very regardful of scruples, are more likely to be suc- 
cessful in electoral contests. Asa remedy for this evil and 
pending the total abolition of the communal system, one 
experiment may be tried, as has been suggested by many, 
as a transitional measure, namely, the plan of joint elec- — 


‘ ——— ry * 
torates combined with the reservation of seats. Such a 


scheme has already been adopted in Madras in the interest 
of the Non-Brahmans, and also in Bombay in the interest of 
the Mahrattas, and it has been working fairly satisfactorily in 
both the provinces. A definite, but small, proportion of seats 
on each legislative body may be reserved for every important 
minority community that may demand separate représen- 
tation, with the additional right to contest other seats ; or, 
alternatively, only a proportionate number of seats on each 
such body may be reserved for every such community 
without the additional right to contest other seats. Such an 
arrangement will at least have the merit of doing away 
with communal electorates which have been, as has been 
shown in the foregoing pages, deprecated very strongly 
by many distinguished persons. 

We may notice in this connexion what the-Reforms 
Enquiry Committee (1924) stated’ on this subject. ‘ It must 
be admitted,’ it said, ‘that in principle these provisions 


‘(for communal representation) are open to constitutional 


objection, and most of us look upon them as_an_obstacle to 
political advance, but we consider that the abolition of any 


‘system of communal electorates, and in this we include 


reserved seatsg(for the Non-Brahmans and the Mahrattas), 
is quite impracticable at the present time“ The objections 
of the communities concerned are, in our opinion, far too 
deep-rooted to enable us to justify any recommendation in 


this respect. We are not prepared either to recommend 


Tak! 


* See para 69 of the Majority Report. 
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even the substitution, in whole or in part, of reserved seats 
for separate electorates.’ The Report from which the’ 
above extract has been quoted was signed on December 
3rd, 1924, and since then many things have happened both 
in India and England. We believe that what might have 
been impracticable nearly four years ago, may. not be so 
now. At any rate the experiment that has been suggested 
by us, may be given a fairtrial. But at the same time we 
must say that no new. scheme should be forced upon any 
community against its determined opposition. If any 
teform is to be effected, the minority communities should 
first be won over to the side of reformers by persuasion 
and by appeals to their sense of patriotism ; and they must 
on no account be coerced to accept any atrangement against 
their will. For coercion in such matters is bound to prove 
disastrous. 

But the minority communities should also constantly keep 
in mind what Prof. Hearnshaw! has said in n connexion 
with the general question of the representation n of 
minorities = Bay ND Wess 1 STANT 

‘ Each eleetor diosa regard himself as a microcosm of 
the Great Society. Parliaments should consist, not of men 
whose prime concern is the programme of some group or 
other, but of men who represent in the first instance the 
nation as a whole in all its varied aspects and activities ’*. 

He then asks, ‘ Is there then no remedy for the “ tyranny 
of the ”?? His answer is: 

‘“‘There is none—and there is need of none—save the 
purification of public opinion, the ennobling of public life, 
the rousing of public spirit, the education of public cons- 
cience, the development of the sense of public responsibility. 








What is needed is not the accentuation and perpetuation - 


of f proportional _sectionalisms, not the stereotyping of 


2 Democracy at the Crossways, p. 334-35. : 
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represented minorities, but the emphasising of the unity of 


the nation and the enlargement of the idea of patriotism. 
Not in futile efforts by means of subtle devices to curb 

* and check majorities, but in the conversion of majorities to 
a magnanimous use of their omnipotence lies the way 
of deliverance.’ 

The motto which should be borne in mind by every 
community in India, should be, to quote the words of 
Dr. Besant!: ‘Aim at the good of.the Whole, and aim 
also at the good of each that is ‘consistent with the good of 
the whole.’ 

efore we close this discussion we may refer here to the 
recommendations of the Nehru Committee * on the subject 
of communal representation. They * areas follows :— 
[ia ‘There shall be joint mixed electorates throughout 
I 


ndia for the House of Representatives and the provincial 
legislatures.’ 
AI. ‘ There shall be no reservation of seats for the House 
~ of Representatives except for Muslims in provinces. 
where they are in a minority and non-Muslims in the 
N.-W.F. Province*. Such reservation will be in strict 
proportion to the Muslim population in every province 


‘a 
“<] 


y 


’ 


where they are in a minority and in proportion to the non- — 


Muslim population in N.-W.F. Province’. The Muslims 
or non-Muslims where reservation is allowed to them shall 
have the right to contest additional seats.’ 

. ‘In the provinces— 

‘ (a) there shall be no reservation of seats for any com- 
mu ity in the Punjab and B Bengal ; 


n 





* See Work of the /ndian Legislatures, p. 265. 
* This Committee was ‘ appointed by the All-Parties Conference in 
Bombay on May 19th, 1928, to consider and determine ne 
z the Constitution for India.’ Pandit Motilal Nehru was the Chairman 


the Committee and therefore it has been so designated. fle 


See pages 123-24 of the Report of the Nehru Committee. 
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‘(6) in provinces other than the Punjab and Bengal 
there will be reservation of seats for Muslim’ minorities 
population basis with the right tc contest additional 


a nd) 
in the N.-W. F. Province there shall be similar 
eservation of seats for non-Muslims with the right to 


contest-ether seats.’ 
. ‘Reservation of seats/where allowed shall be fora 
fixed period of ten years.’ 


These recommendations are quite satisfactory, but the 
ouly question that arises in our mind, is whether they will 
be accepted by the different parties concerned, at the present 
moment. Notwithstanding Lucknow decisions! there is 
a serious difference of opinion among the leaders of 
} the Muslim community on the question of the acceptability 
of the recommendations from the standpoint of Muslim 
‘interests. It is earnestly hoped, however, that good 
sense and patriotism will assert themselves, and show 
to the oe communities a way out of the present difficult 
situation. ; 

An feature of our electoral system is its provision 


for the representation of special interests like those of 


+ See Supplementary Report of the (Nehru) Committee, 1928, pp. 
In regard to the question of communal representation, the Lucknow 
Conference (August, 1928) added the following two provisos to 
recommendation III (a) and recommendation IV respectively of the 
Nehru Committee (as stated above) :— 
(To III (a) ) 
‘Provided that the question of communal representation will be 
_ open for reconsideration if so desired by any community after work- 
ing es eats system for 10 years.’ 
'o 
* Provided that the question will be open for reconsideration after 
Tress spate of that period if so desired by any community.’ 
The Lucknow Conference also made sorte recommendations in 
regard to Sind and Baluchistan.—Jéid. 
The Sikhs in the Punjab are also not fais iptesicte in their support 
of the recommendations of the Nehru Committee on the question 
of communal representation, + 
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the landed aristocracy, commerce and industry, etc... . , 


‘ Though the representation of special interests is. 
pte ya "not so bad as the representation of commun- 


Special ities, it is certainly undemocratic in_charact er 
Interests. 





’ 


. 


The principle of representation should be 
territorial, and not communal, religious, social, economic, 
or professional. The separate representation of interests 
has _led to the introduction of the principle of plaral gasipg 
into our electoral system. Under the existing electoral 
rules, though a person cannot vote at any general election 
in more than one geveral constituency, such person can 
vote in a number of sfecial constituencies if he (or she). 
possesses the requisite qualifications in respect of them. 
Besides, such representation creates an unwholesome 
division of interests in the legislature. ‘A system of class 
representation or representation of interests,’ says Prof. 
Garner,! ‘ would tend to lower the character of the legisla- “ 
ead 

ture, since each member would in some measure be the 
exclusive representative of particular interests or opinions 
rather than the representative of the interests of the state 
as awhole. A legislative assembly composed of so many 
elements would tend to become a debating society instead 
of’a law-making body, and its efficiency would be diminished 
in proportion to the number and variety of interests 
represented, . . . Finally, the organization of the electorate 
upon the basis of class distinctions, whether economic, 
social, or professional, would inevitably tend to multiply 
artificial distinctions, divide the population into groups, 
array each against the others, and accentuate class 
antagonism generally.’” | 


‘ 


: Introduction to Political Science, pp. 473-74. 
: Another distinguished authority says— ee 
“ Though it is the aim of the representative system to secure 
intelligent concern for the special heeds: of different classes and 


+ 
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There is a further reason for our objection to the 
principle of the representation of special interests. 
Let us first take the case of landholders. They are, as 
the authors of the Joint Report’ rightly say, ‘ the 
natural and acknowledged leaders in country areas’ Besides, 
“they start with considerable advantages inasmuch as 
they have command both of means and position.’* There is 
no justification for their ‘special representation through 
electorates composed of their own class,’ as they are, 
because of their position, influence and education, mostly 
successful in electoral contests in general constituencies.* 

| This is, to a very large extent, the case also with commer- 
| cial or industrial magnates. One of the arguments in favour 
of special representation is said tobe that the representatives 
of the land-owning or commercial or industrial interests 
Vexercise a sort of steadying infuence* in the legislature. 
There may be an element of truth in this argument. But 
we believe thateven withoutany special representation there 
will be no dearth of members in the legislature who will 
both exercise a steadying influence over its deliberations, 
and look after the special interests of commerce or industry, 
or of the landed aristocracy. Moreover, when the services 


sections, it is hardly desirable that each representative should repre- 
sent eaclusively one set of particular interests or opinions : we want 
for legislators men of some breadth of view and variety of ideas, 
‘practised in comparing different claims and judgments and endeavour- 
ing to find some compromise that will harmonise them as far as 
possible. . . . Now it certainly seems to me that this is likely to 
be less the case if the community is not locally divided for electoral 
purposes.’—Sidgwick, Zhe Elements of Politics (1908), p. 395. 
vie 2 Para, 147. i 
” 5 ibid. 
Vide the oral evidences of Sir Abdur Rahim and Rao Bahadur 
x. . Kelkar-(Ex-Minister, Central Provinces) before the Reforms 
Committee, 1924, in this connexion.—App. No. 6to the | 
' ee the Reforms Enquiry Committee, 1924. 
Section 68 of the Report of the Reforms Enquiry Com- 
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of any persons having special knowledge based upon 
practical experience, may be considered necessary in con- 
nection with a Bill introduced or proposed to be introduced , 
such persons may temporarily be nominated to the legislature 
concerned, and be vested, in relation to the Bill and for 
the period for which they may be nominated, with all the 
rights of members of the legislature. Provision? for such 
nomination may be made in the constitution. This will 
meet the particular plea for the representation of special 
interests, namely, the necessity of the supply of expert or 
technical knowledge in connexion with a proposed piece of 
legislation affecting them. 
It should, bowever, be noted here that it wou 


difficult to abolish the representation of special interests 
so long as communal representation would continue to_be 


a feature of our electoral system. 
Finally, though we are opposed to the principle of- 
the representation of special interests as undemocratic, we 
are in favour of the maintenance of the existing arrange-* 
ment by which the interests of University education are 
specially represented.. Our reasons are twofold: Those 
Universities in India which are now empowered to send © 
representatives to the provincial Legislative Councils — 
do not look to the interests of any particular class or 
community ; and, secondly, as Universities in India have 
to depend nowadays largely on financial support by the 
Government they should have their special spokesmen on 
the Councils. wy 
The last feature we propose to discuss in connection with 
our electoral system is the Testricted nattire of the préese 
franchise. is is one of the great defects of the Montagu- 
Geimsford Reforms. In 1926, out of a total population 
about 247 millions inhabiting British India, only 
1 There is such selva mayer BN Mtge enya 
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8,258,723 persons! were entitled to vote for elections to 
Governors’ Legislative «Councils. In the same year the 
total number of electors® for the Legislative Assembly was 
only 1,125,602; and that* for the Council of State in 1925 
was only 32,126. Generally speaking, the franchise is based 
on a property| qualification Which is rather high for a poor 
country like India, and this is the chief reason why the 
number of persons who have been granted the right to vote 
is so small in relation to the total population of British 
India. The electoral rules made under the Government of 
India Act are responsible for this state of affairs. Under 
the existing electoral rules, a graduate of a University is 
not qualified to be an elector for the University constitu- 
ency simply as a graduate. To be so qualified he must be 
a graduate of not less than seven years’ standing. As a 
result, many graduates holding responsible positions are 
deprived of the right to vote. One fails to find any adequate 
justification for such restrictive rules. 

In the new scheme of Reforms, now under consideration, 
‘provision should be made for such a wide extension of the 
franchise as to make the nearest possible approach to 
adult* suffrage. It is not at all desirable that political 
authority should pass from the hands of the British bureau-, 
cracy “into those of an Indian oligarchy. The extension 
of the suffrage is necessary for the protection of the 
interests of the masses in our country. As John Stuart 
Milr*"Was"Said_in another connexion, all human beings 


1 See Hast India (Constitutional Reforms—Elections), Cmd. 2923 
1927). 
is Hs Bengal the total number of electors in 1926 was as follows :— 
1,184,784 for the Provincial Council ; 
224, 177 for the Legislative Assembl ; and 
2,393 for the Council of State.—Jbi 
_ | See ibid also for other provinces, 
* +f India ( Constitutional Reforms—Elections), Cmd. 2923 (1927). 


« Representative Government, ch. viii. 
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have the same interest in good government; the welfare 
of all is alike affected by it, and they have equal need of a 
voice ‘in it to secure théirshare” Of its benefits.’ Again, 
men, as well as women, do not need political rights in order 
that they may govern, but in order that they may not be 
misgoverned.? Besides, the enfranchisement of our masses 
‘Will create in them a new sense of self-respect and a new 


consciousness of power. Moréover, it will be a potent 
instrument of their political education. )As Mill* further 


says, among the foremost benefits of free government. 
is thet education of the intelligtnee_and_of-She-santioagage 
which is carried down to the very lowest ranks of the people 
when they are called to take a part in acts which directly 
‘fect the great interests of their couutry.« It may be that, 
at the beginning, many-voters will find themselves ‘ cajoled, 
or bought, or coerced into voting in a way’ that will do 
themselves no good. But it will not be very long before 
they will realize their power and use it to their best advan- 
tage. It should be borne in mind that ‘the habit of con- 
sidering political issués as issues to be decided by a man’s 
own judgment, of realizing the value of the proper use 
of a vote, . .. of judging candidates with regard to their 
fitness to represent the élector’s views ’, and of holding. 





+ He also says :— 
‘Every one is degraded, whether aware of it or not, when other 
people, without consulting him, take upon themselves unlimited 
power to regulate his destiny. And even in a much more improved 
state than the human mind has ever yet reached, it is not in nature 
that they who are thus disposed of should meet with as fair play as 
those who have a voice. Rulers and ruling classes are under a 
necessity of considering the interests and wishes of those who have 
the suffrage; but of those who are excluded, it is in their option — 
whether they will do so or not, and, however honestly disposed, 
they are in general too fully ied with things which they must 
attend te, to have much room in their thoughts for anything which 
ier? cet with impunity disregard.’—Representative 
® Representative Government, ch, viii. 
° Ibid. ; A 4 
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representatives effectively to account ,! can be acquired 
by any people by constant and increasing exercise. As 
Mr. Curtis? said, while discussing the defects of the 
electoral system prevailing in our country before the 
introduction of the Reforms, ‘ wisdom can only be learned 
in the school of responsibility. “Tt can only be taught by 
Téaving men to suffer by the results of the things which 
they themselves do; still more, by the results of the things 
which they leave undone.’ The character of political 
_ institutions reacts,? even the authors of the Joint Report 
“have themselves admitted, upon the character of the people 
and the exercise of responsibility calls forth the capacity 
for it. Furthermore, free institutions have the faculty 
of reacting on the adverse conditions in which the start 
has to be made.* As a proof of this we may say that if one 
witnessed, or took part in, any of.the elections held during 
the last few years to the central, provincial or local repre- 
sentative bodies, one would be in a position to bear 
testimony to the keen interest and political wisdom displayed 
by our so-called illiterate and unenlightened masses. The 
Reforms Enquiry Committee has also observed : 5 

‘The existing electorate has been characterized as 
illiterate and untrained, though we have received evidence 
to the effect that the electors are able at present to under- 
stand broad issues which is their main function and to 
choose the candidate who in their opinion will serve them 
best. .... The percentage of electors (generally more 
than 40 per cent.) who voted in the contested general 
constituencies at the last general election (in 1923) was, 
we consider, having regard to all the circumstances, satis- 
factory, and in that respect a great advance on the is 

& Zetlars to the People of India on Responsible 
Sona eoytoy p ae — on Responsi ee p. 17. 


* Joint Report, para 153. 
* Majority Report, paras. 57 and 62. 
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general election.’ At the last two general elections to the 
provincial legislative Councils, the percentages of votes 
polled to the number of electors in the contested constitu- 
encies were! as shown below :— 


Percentage at the | Percentage at the 











Legislative Council. general election general election 
of 1923. of 1926. 
Madras a 36°3 48°29 
Bombay we 48°2 40°55 
Bengal se 39°0 39°25 
United Provinces , 33°0 50°2 
Punjab 49°3 | 51°42 
Bihar & Orissa sae 52°2 60°54 
‘Central Provinces & Berar. 57°7 61'9 
Assam ie 42:1 44°17 
Average of 8 provinces ... 44°725 49°54 








It may also be mentioned here that the corresponding 
figures for the Legislative Assembly? were 41-9 (in 1923) 
and 48-07 (in 1926). 

Regard being had to the fact that the Reforms had only 
been worked for six years, the percentages of votes 


1 See Hast India (Constitutional Reforms—Elections), Cmd. 2923 — 
(1927). 

In the second general election to the Burma Legislative Council 
held in 1925, the percentage in question was 16, But the case of 
Burma is different from the rest of British India, 

i A sag East India (Constitutional Reforms—Elections), Cmd. 2923 
(1927). 

’ The provincial percentages of votes polled in 1926 to the number 
of electors in the contested constituencies for the Legislative Assembly 
were as follows : 


Madras 48-44 Assam 54°25 
Bombay 46°18 Burma 13°77 
Bengal 42°12 Delhi 65-0 
United Provinces 51°76 Ajmer-Merwara 66°42 
Punjab 62°79. 


Bibar and Orissa 52°57 
C.P.and Berar 752 \) 


1 
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polled in 1926 to the number of electors in the contested 
constituencies, as pointed out above, were not very 
unsatisfactory. If it is argued, however, against the further 
extension of the suffrage that many of those who will be 
enfranchised either will not exercise the vote at all or will 
exercise it at the bidding of others, our reply will be in the 
words of Mill? uttered in another connexion—‘ If it be so, 
so letit be. If they think for themselves, great good will 
be done, and if they do not, no harm. It is a benefit to 
human beings to take off their fetters even if they do not 
desire to walk.’ 

There is one other possible argument to consider against 
the extension of the franchise as suggested by us. It may 
be urged that ‘ universal teaching must precede universal 


enfranchisement.’ But we believe that in the peculiar 


circumstances of India it_is j ise that will 
perforce lead to universal _teachi After the extension 
or dhe Hantilse the need will be keenly felt by all, to 
quote the celebrated phrase of Robert Lowe,* of educating 
“our future masters,’ Even in England the Elementary 
Education Act of 1870, as supplemented by the Elementary 
Education Acts of 1876 and 1880, which provided? for a 
compulsory national system of elementary education, had 
been preceded by the extension of the suffrage under the 
Reform Acts of 1832 and 1867. And it was only after the 
further extension of the franchise there under the Repre- 
sentation of the People Act, 1884, that elementary 
education, already rendered compulsory, became free* 
under the Elementary Education Act of 1891. 


1 Representative Government, ch. viii, 
2 Sidney Low and Sanders, Zhe Political History of England, 
vol, xii, p. 207. , 
8 Henry Craik, Zhe State in its Kelation to Education, chs. v-vii ; 
also Ransome, History of England, pp. 1010-1011. 
* Sidney Low and Sanders, Zhe Political History of England, 
- vol. xii, p. 414. : ay 
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:. For three years from 1910 the late Mr. Gopal Krishna 
Gokhale had fought? hard, though in vain, for the 
introduction of free and compulsory elementary education 
into our country ; and what has been the result ? ‘ In 1921,’ 
according to an official report,* ‘ out of_a total population 
of 247 millions in British India, only 22:6 millions were 
literate,’ and ‘in 1926-27 only ‘7-8 million pupils, or 21-03 
per cent. of the population of school-going age, were under- 
going primary education.’ ‘It must be evident,’ says the 
same official report, ‘ that the amount of literacy among the 


common people is practically negligible.’ And this fact. 


will be used as an argument against any wide extension of 
the franchise. We have no doubt that once the suffrage is 
extended as suggested by us, the process of universalization 
of education will be accelerated, and before long ‘the 
greatest weakness of the present educational situation,’ 
namely, ‘the widespread illiteracy of the masses,’ will be 
removed. Otherwise, we shall have to wait for decades to 
achieve the same object. 

Apart from what we have said above, there is another 
aspect of the question to be considered. Literacy should 
or capacity of a people; and we fully agree with the 
Nehru Committee* when it says that ‘political experience 


can only be acquired by an active participation in political 
institutions and does not entirely depend upon literacy ’. 
We may further add that during the last fifteen years there 
have occurred many events in India and abroad which have 
awakened the political consciousness of our masses to an 


extraordinary degree. 


1 Vide Speeches of Gokhale, 3rd ed., Natesan & Co., Madras. 
® India in 1926-27 by J. Coatman, ch. viii. 
®* See in this connexion pp. 93-94 of the Report of the Nehru 
Committee. — ; sj 
* See /bid. 
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In concluding this subject we may say that if a choice is 
to be made between the further continuation of communal 
electorates with all their attendant evils and the introduction 
of adult suffrage into our country at this stage, we should 
prefer the latter to the former. This may necessitate, just 
at the outset, a differential treatment of certain backward 
tracts in our country. If it be so, there should be no 
legitimate objection to it. Even now some parts of British 
India are differently treated from the rest of the country 
under section 52A (2) of the Act. ‘ 

, 


CHAPTER XII 
ELECTORAL PROCEDURE AND MEMBERSHIP? 


Notification for elections—Nomination of candidates—Deposit on 
nomination—Death of a candidate before poll—Procedure at elec- 
tion—Regulations regarding the conduct of elections—The Returning 
Officer and the Presiding Officer—Multiple elettions—The taking 
of oath—Vacation of seat—Election Agents—Return of election 
expenses—Maximum scale of election expenses—Accounts of Agents. 

Election offences—Bribery—Treating—Undue influence—Person- 
ation—Publication of false statements—Unauthorized expenditure— 
Other minor corrupt practices—Hiring and’ using of public convey- 
ances—Hiring of liquor shops, ete.—The election petition and 
election court—Contents of petition—Deposit of security—With- 
drawal of petition—Grounds for declaring election void—Report of 
Election Commissioners and procedure thereon—Other consequences 
of more serious election offences—Corrupt practices at the last two 
elections. 


All elections, whether general elections on the expiration 
of the duration of a legislative body or on its 
Notification dissolution, or by-elections for filling casual 
for elec- a . z ¥ 
tions. vacancies, are held in pursuance of notifications — 
by the Government in the Gazette. In these 
notifications the Governor-General, in the case of elections 
to either Chamber of the Indian Legislature, or the 
Governor, in the case of elections to a Legislative Council, 
calls upon the constituencies concerned to elect members 
in accordance with the Electoral Rules, within such time as 
may be prescribed by the notifications. It is provided, 


2 Electoral Rules, Parts IV, VI and VII. These rules are common 

to all legislative bodies in India and are identically numbered. 
® Electoral Rule 27. : ee | 

The Gazette here means the Gazette of India or a provincial 
Gazette, as the case may be. i) * 
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however, that if the Governor-General or the Governor, as 
the case may be, thinks fit, such notifications may also be 
issued at any time not being more than three months before 
the date on which the duration of a legislative body will 
expire in the ordinary course of events. 

Any person may be nominated asa candidate for election 

in any constituency for which he is eligible for 
Nomination ejection.? 
dates. The local Government of each province ap- 
points for each constituency (a)a date, within 
fourteen days after the date of the notification calling upon 
the constituency to elect a member, for the nomination of 
candidates ; (2) another date, within seven days after the 
first-mentioned date, for the ‘scrutiny of nominations’ ; 
and (c) a further date or dates for the taking of a poll, if 
necessary.? 

On or before the date appointed for the nomination of 
candidates, each candidate must,° either personally or by 
his proposer and seconder together, deliver to the Return- 
ing Officer or to some other authorized person a duly filled- 
in nomination paper* subscribed by the candidate himself* 
as signifying his assent to the nomination and by the 
proposer and seconder who must be registered electors of 
the constituency. All‘nomination papers must be delivered 
between 11 a.m. and 3 p.m. and any such paper which is not 
delivered before 3 p.m. on the day appointed for the 


1 Electoral Rule 11 (1). 
_ ® Ibid., 11 (2). 

% Jbid., 11 (3). 

* A copy of the form of nomination paper is given on pp. 189-90 
of this book. Nomination papers are supplied by the Returning 
Officer ‘to any elector who may apply for the same on the proper 
— The Indian Candidate and the Returning Officer, 
Pp, AU. 

5*The nomination paper must bear the candidate’s signature, 
which may cause difficulty if the prospective candidate is out of India. 
This can be ae ey the candidate leaving behind him before he goes’ 
two or three signed nomination papers.’—/did., p. 39. 
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nomination of ¢andidates will be rejected.1_ Every nomina- 
tion paper to be delivered must be accompanied by a 
written decleration by the candidate to the effect that he 
has already appointed or does thereby appoint as his 
election agent for the election either himself or some one 
other person who is eligible for such appointment and who 
must be named in the declaration ; unless this is done, the 
nomination of a candidate is not complete.2 The Return- 
ing Officer or any other authorized person must, on 
receivigg a nomination paper, inform the person or persons 
delivering the same of the date, hour and place appointed 
for the scrutiny of nominations. He must, besides, put 
up in some conspicuous place in his office a notice of the 
nomination, containing descriptions both of the candidate 
and of the persons who Have signed the nomination paper 
as proposer and seconder. 

A candidate may withdraw his candidature by giving 
notice by 3 p.m. on the day following that a pointed for 
the scrutiny of nominations. He will not be allowed, if 
he has once withdrawn his candidature, to cancel the with- 
drawal or to be renominated as a candidate for the same 
election.* 

On or before the date appointed for the nomination, each 

candidate must deposit or cause to be deposited 
poses on with the Returning Officer the sum of five 
tion, ar ‘hundred rupees or two hundred and fifty rupees, 

‘in cash or in Government promissory notes of 
equal value at the market rate of the day ’, according as he 
is a candidate for either Chamber of the Indian Legislature 
or for a Governor’s Legislative Council. No nomination 
will be valid unless such deposit has been made. 5 


Mg Phy Soe Rule 11 (3) and (6). ® Tbid., 11 (5). 
° Wbid., 11 (2). ., 4 Ibid. 11 8). - 
Ibid. 12 (1). In England a on vie must deposit or cause to be ‘ 
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If a candidate withdraws his candidature within the pres- 

cribed time or if his nominat‘on is sefused, the deposit will 
be returned to the person by whom if was made; and, if 
any candidate dies after the deposit is made and before the 
poll is commenced, the deposit, if made by him, “will be 
returned to his legal representative, or, if not made by him, 
will be returned to the person by whom it was made.! The 
deposit will be forfeited to the Government if a candidate 
is not elected and if the number of votes obtained by him 
does not exceed, in the case of a constituency returnjng one 
or two members, one-eighth of the total number of votes. 
polled or, in the case of a constituency returning more than 
two members, one-eighth of the number of votes polled, 
divided by the number of members to be elected.2 The 
number of votes polled is determined, in the case of an 
election by the ordinary method, by counting the number of 
ballot-papers other than the spoilt ones and, in the case of 
an election according to the system of proportional repre- 
sentation by means of the single transferable vote, by 
counting the first preferences in favour of a candidate.? 
* Again, if the seat of an elected candidate is declared 
vacant on account of his failure to take the necessary oath 
of allegiance to the Crown, his deposit money will be 
forfeited to the Government. The deposit will be 
returned, if a candidate is not elected but has secured more 
than one-eighth of the total votes polled or, as the case 
may be, one-eighth of the total votes polled, divided by the 
number of members to be elected. It will also be refunded 
to the candidate who has been elected and who has taken 
the necessary oath of allegiance.5 


deposited with the Returning Officer the sum of £150 ; otherwise his. 
candidature will be deemed to be withdrawn. 
+ Electoral Rule 12 (2). 
2 pee 12 (3). The English law on this point is identical. 
= », 12 (4). * Ibid., 12 (5). 
; 5 Ibid., 12 (6). 
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If, however, a candidate has been duly nominated at a 
general election in more than one constituency, only one of 
the deposits made by him or on his behalf will be returned,,. 
and the re mainder will be forfeited to the Government." 

If a duly nominated candidate dies before the poll, the 

Returning Qfficer, or any other authorized per- 
Death ofa son, will have, on being satisfied of the fact of 
saaere gee the death, to countermand the poll and all pro- 

ceedings connected with the particular election 
have to be commenced anew; but no fresh nomination is. 
necessary in the case of a candidate whose nomination 
remained valid at the time of the countermanding of the 
poll.? 

If the number of candidates who have been duly 

no minated and who have not withdrawn their 
Procedure ‘ 5 
at election, Candidature, is greater than the number of 

vacancies, a poll will be taken. If, however, the 
number of such candidates is equal to the number of 
vacancies, all the candidates will be declared to be elected. 
If, on the other hand, the number of such candidates 
is less than the number of vacancies, all the candidates. 
will be declared to be elected, and the Governor-General. 
or the Governor, as the case may be, will call upon the 
constituency concerned to elect a person (or persons) for 
filling the remaining vacancy (or vacancies) within a 
certain time appointed by him.? But, if in the last case 
the constituency fails to elect a person (or persons) for 
filling the vacancy (or vacancies) within the prescribed 
time, the Governor-General or the Governor, as the case 
may be, is not bound to call upon it again to elect any 
ig (or persons) until such time, if any, as he thinks. 

Pe 


* Proviso to Electoral Rule 12 (6). ? Electoral Rule 13. 
* Ibid., 14 (3). * Proviso to Electoral Rule 14 (3). | 
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Votes are given by ballot, and in general constituencies 
in person; but the Governor-General in Council’ or the 
local Government of a province, as the case may be, may 
direct in certain special cases? that votes may be given 
otherwise than in person. Voting by proxy is allowed in 
no circumstances.$ 

In ‘plural-member’ constituencies each elector has 
as many votes as there are members to be elected, 
but he cannot give more than one vote to any one 
candidate.* Votes are counted by, or under the supervision 
of, the Returning Officer, and each candidate, his election 


1 This applies only in the case of elections to the Legislative 
Assembly. The relevant Rule in the case of elections to the Council 
of State is as follows :—‘Votes shall be given by ballot, and no 
votes shall be received by proxy.’—The Council of State Electoral 
Rule 14 (4), 

® Viz., (a) ‘In the case of any specified general constituency or of 
any specified part of any general constituency, or 

(6) in respect of any person attending at a polling station in 
any constituency under the orders of, or under authority from, the 
‘Returning Officer of such constituency.’—Electoral Rule 14 (4). 

® Electoral Rule 14 (4). 

* Ibid., 14 (5). 

This is the ordinary Rule, but there are exceptions as follows :— 

(1) In the case of elections to the Bombay Legislative Council, an 
elector is entitled to cumulate all his votes upon one candidate or to 
distribute them among the candidates as he pleases. 

(2) In the case of elections to the Legislative Assembly, an elector 
in the Presidency of Bombay, and, in the case of election to the 
‘Council of State, an elector of the Bombay non-Muhammadan con- 
‘stituency may cumulate all his votes upon one candidate or distribute - 
them among the candidates as he pleases. 

(3) Elections must be conducted according to the principle of 
‘proportional representation by means of the single transferable vote in 
the case of— 

(a) the Madras non-Muhammadan constituency for the Council 
of State: 

(6) the Bengal European constituency for the Legislative 
Assembly; and . : 

(c) the Presidency and Burdwan (European) constituency for 
the Bengal Legislative Council. 

In the last cases (3) votes are given in accordance with regulations 
‘made in that behalf by the Governor-General in Council or the Bengal 
Government, as the case may be. : 
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agent and his authorized representative have a right to be 
present at the time of counting.! 

As soon as the counting of votes is completed, the 
Returning Officer declares the candidate or the candidates, 
as the case may be, to whom the largest number of votes 
has been given, to be elected.2 The rule in the case of a 
tie is rather interesting. If an equality of votes exists 
between candidates and the addition of one vote entitles 
any of the candidates to be elected, the determination of 
the person or persons to whom such an additional vote is. 
deemed to have been given is made by lot in the presence 
of the Returning Officer and in such manner as he directs.# 
The Returning Officer reports without delay the result of 
the election to the Secretary to the provincial Legislative 
Council or to the Secretary to the Government of India in the 
Legislative Department, as the case may be. The name or 


or names of the successful candidate or candidates are then . 


published in the Gazette.* 
The local Government of each province has been 
empowered to make regulations® providing— 
ee (1) for the scrutiny of nominations, for the 
the conduct manner in which such scrutiny is to be conducted 
of elections. 254 the circumstances in which any person may 
be present or may enter objections ; 

(2) for the appointment in each constituency of a 
Returning Officer and for his powers and duties, and for 
the performance by other persons of any power or duty of 
the Returning Officer ; 

(3) in the case of general constituencies, for the 


+ Electoral Rule 14 (6). ® Ibid., 14 (7). 
® Ibid., 14 (8). * Ibid., 14 (9). 
5 Electoral Rule 15. Unlike the Electoral Rules, these provincial 
. regulations vary from province to province except in respect of 
essential matters. 

For the Bengal Regulations see The Bengal Legislative Council 
Manual, . it ; 


’ 


174 THE INDIAN CONSTITUTION 


division of the constituencies into polling areas for the 
convenience of electors, and for the creation of polling 
stations for these areas; 

(4) for the appointment of officers to preside at polling 
‘stations, and for the duties of such officers ; 

(5) for the checking of voters by reference to the 
electoral roll ; 

(6) for the manner in which votes are to be given and, 
in particular, for the case of illiterate voter or voters under 
physical or other disability ; 

(7) for the procedure to be followed when persons 
represent themselves to be electors after other persons 
have voted as such electors; 

(8) for the scrutiny of votes ; 

(9) for the safe custody of ballot papers and other 
election papers and for the inspection and production of 
such papers ; and 

(10) for such other purposes connected with the conduct 
-of elections as it thinks necessary. 

These regulations must not be in any way inconsistent 
with any Electoral Rule. They apply not only to the local 
Legislative Council, but, so far as the particular province 
is concerned, to either Chamber of the Indian Legislature 
as well, unless the Governor-General in Council gives 
different directions! regarding their application to the latter 
ease. Similar regulations in force in the Punjab will, as 
far as they are applicable, be in force in the province of 
Delhi; and similar regulations in force in the United 
Provinces will, as far as they are applicable, be in force in 
‘the province of Ajmer-Merwara. 

In the preceding pages we have stated in a way the 
functions of the Returning Officer in the conduct and 
management of an election. He is, to quote a writer, ‘the 


* See Note B on page 191 in this connexion. 
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pivot on which the election revolves from the date of the 
nomination to the declaration of the result.’2 


Pinte He receives nomination papers, examines them 
and the and decides all objections which may be made to 
Presiding any nomination paper. He may accept a nomina- 


tion or refuse it, asthe Electoral Rules may seem 
to him to warrant in the circumstances of the case. ‘This 
is one of his most important functions in connection with 
an election. He must satisfy himself that a candidate is 
not ineligible on any ground.? An error of judgment on 
his part at this stage can only be rectified by an elec- 
tion petition later, entailing unnecessary trouble and 
expenditure. He must endorse on each nomination paper 
his decision accepting or rejecting the same. Votes are 
counted by him or under his supervision. He declares 
the result of an election and reports it to the proper 
authorities. In some provinces it is he who selects for 
each constituency as many. polling stations as he thinks 
necessary and appoints a Presiding Officer for each polling 
station and Polling Officers to assist the latter.? 

The Presiding Officer must maintain order at the polling 
station, see that the election is fairly conducted, regulate 
the number of electors to be admitted at one time, and 
exclude all other persons except the Polling Officers to 
assist him, the candidates, one agent of each candidate, the 
police or other public servants on duty, and such persons 


1 Indian Election Guide (The Statesman Press) by 1. C.S., p. 25. 
Hamniond also says—~ 3 
‘The Returning Officer is the on mainly responsible for the 
conduct of the actual election. It is to him that candidates and 
election agents should look for instructions and advice ; it is before 
him that objections can be lodged as to the validity of votes, or com- 
plaints as to. personation and undue influence or other corrupt 
ractices.’— The Indian Candidate and Returning Officer, p. 107. 


he functions of the Returning Officer have been well discussed in 
this book, 


® Ibid., p. 101. 
° E.g., in Bengal and Bihar and Orissa. 


t 
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as may be admitted for the purpose of identifying the ~ 
electors. 

When a person presents himself to vote, the Presiding 
Officer has the right to, and must, if so required by a 
candidate or his agent, put questions to him regarding his 
identity or his right to vote. 

As soon as possible after the close of the poil, the 
Presiding Officer of each polling station must, in the 
presence of the candidates or their polling agents, seal 
with his own seal and the seal of such candidates or agents 
as may. desire to affix their seal, each ballot box used at the 
station and the packets of unused, ‘spoilt’ or ‘ tendered 
ballot papers’ and send them all, generally, to the 
Returning Officer, with a statement showing the number of 
ballot papers entrusted to him and accounting for them 
under the heads of ‘bailot papers in the ballot box,’ 
‘unused,’ ‘ spoilt’ and ‘ tendered ballot papers,’ 2 etc. 

If any person is elected by a constituency of a Governor’s 
Legislative Council as well as by a constituency 
of either Chamber of the Indian Legislature, 
the election of such person to the Governor’s 
Legislative Council will be void and the Governor will call 
upon the constituency concerned to elect another person.® 

If a person is elected by more than one constituency 
either in the same province or in different provinces, he 
will have to choose within seven days of the publication of 
the result of the later or the latest of such elections, 
according as he has been elected by two or more than two. 
constituencies, for which of these constituencies he will serve 
and then inform the relevant authorities of his choice which 
must be final. When any such choice has been made, the 


Multiple 
elections. 


1In some provinces they are sent to such person or place as the 
District Collector directs. : 
2 See Note A on pp. 190-91. a ie * Electoral Rule 16, 
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Governor-General or the Governor, as the case may be, 
will call upon the constituency or the constituencies for 
which he has not chosen to serve, to elect another person or 
persons in his place. If, however, he fails to make the 
required choice within the seven days, his election will be 
void and the Governor-General or the Governor, as the case 
may be, will call upon the constituency or the constituencies. 
concerned to elect another person or persons.! 

Every person who is elected or nominated to be a 
member of a legislative body must, before 
taking his seat, make, at a meeting of the 
legislative body, an oath or affirmation of his 
allegiance to the Crown as follows ? :— 


elected 
nominated 


The taking 
of oath. 


‘T, A.B., having been a member of this 


body (i.e. Council or Assembly) do solemnly swear (or 
affirm) that I will be faithful and bear true allegiance to 
His Majesty the King-Emperor of India, his heirs and 
successors, and that I will faithfully discharge the duty 
upon which I am about to enter.’ 
_ If any person having been elected or nominated (i) 
subsequently becomes subject to any of the 
gaa of disabilities under the Electoral Rules, which 
disqualify a pérson for membership of any 
legislative body, or (ii) fails to ‘ make the oath or affirma- 
tion,’ as described in the previous paragraph, within such 
time as the Governor-General or the Governor: considers. 
reasonable, the Governor-General or the Governor, as the: 
case may be, must, unléss the disqualification has been 
removed? in his favour, declare his seat to be vacant.* 
An official is not qualified for election as a member of 
either Chamber of the Indian Legislature or of a local 
Legislative Council; and if any non-official member of 


+ Electoral Rule 16. ? Ibid., 24. 
® Possible only in the first case, | * Ibid., 25, 
12 
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either Chamber of the Indian Legislature or of a local 
Legislative Council, whether elected or nominated, accepts 
any office in the service of the Crown in India, his seat on 
the Chamber or on the Council, as the case may be, becomes 
vacant. Buta Minister is not to be deemed an official and 
a person will not be deemed to accept office on appointment 
as a Minister.1. ‘There is no rule,’ says Mr. Hammond, 
«requiring a Minister to resign office before offering him- 
self as a candidate for re-election, and in the Aabigan] 
South case the (Election) Commissioners held the opinion 
that the Minister committed no irregularity in choosing to 
remain in office while conducting his election campaign.’? 

A nominated or elected member * of either Chamber of 
the Indian Legislature or of a local Legislative Council 
may resign his office to the Governor-General or to.the 
Governor,* as the case may be, and on the acceptance of 
the resignation the office will become vacant. And if for 
a period of two consecutive months any such member is 
absent from India or unable to attend to the duties of his 
office, the Governor-General or the Governor,® as the case 
may be, may declare, by notification published in the 
Gazette, that the seat in Council of that member has become 
vacant.® ° 

If an elected member of one Chamber of the Indian 
Legislature becomes a member of the other Chamber, he 
will cease to be a member of the first-mentioned Chamber.” 

If, however, any person is elected a member of both 
Chambers of the Indian Legislature, he will, before taking 


1 Sections 63E (1) and 80B of the Act. 
2 The Indian Candidate and Returning Officer, Addenda and 

Corrigenda. 

Ne Section 93 (1) of the Act. 

* Or to the Lieutenant-Governot or Chief Commissioner in the 
case of a Lieutenant-Governorship or Chief Commissionership. 

5 Or the Lieutenant-Governor or Chief Commissioner, 

® Section 93 (2) of the Act. 

7 Section 63E (2) of the Act. 
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his seat in either Chamber, have to signify in writing the 
Chamber of which he wishes to be a member, and there- 
upon his seat in the other Chamber will become vacant. 
We have stated before that every candidate must appoint, 
as his election agent, either bimself or some one 
Election else who is not disqualified for such appoint- 
ment under the Electoral Rules. The necessity 
for selecting the right person for this office cannot be too 
strongly emphasized. ‘The class of persons selected for 
this duty’, says President Lowell in another connexion ,‘ is 
not-only a matter of great importance to the candidate, but 
upon it depends also in large measure the purity of elec- 
tions.’3 The candidate may cancel the appointment of his 
election agent ; but, if he does so, he must inform the officer 
receiving nominations of this fact. In the event of such a 
cancellation or of the death of his agent, the candidate 
must immediately appoint another election agent and 
declare his name in writing to the said officer.* 
In order to prevent extravagance and to minimize the 
possibility ~of corrupt practices at elections, 
Return of stringent rules have been framed regarding 
meno expenses to be incurred in connection with an 
election. These rules have prescribed the 
objects of election expenses and also provided for the © 
fixation of their maximum scales at different elections. 
Within thirty-five days of the publication of the result of 
‘an election, there must be submitted to the Returning 
Officer in respect of each candidate for election a return, 


1 Section 63E (3) of the Act. 

2 Vide Sub-rules (3) and (4) of Electoral Rule 5 and also Electoral 
Rule 17. The disqualification referred to, may arise from the 
commission of a corrupt practice or from the failttre to lodge a 
prescribed return of election expenses, or from having lodged a 
meturn which is found to be false in any material particular. 

® The Government of England, vol. i, p. 229. 

* Electoral Rule 18, \ 
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n a prescribed form, of his election expenses. Every such 
return, which must be signed both by the candidate and his. 
election agent, must contain a statement of all payments 
made by the candidate or his election agent or by any person 
acting on his behalf, for expenses incurred on account of the 
conduct and management of the election, and a further 
statement of all unpaid claims in respect of such expenses. 
of which he or his election agent has knowledge.” 

Schedule IV to the Electoral Rules enumerates the objects. 
for which expénses may be legally incurred. Briefly 
speaking, they are as follows :— 

(1) the personal expenditure of the candidate incurred 
or paid by him or his election agent in connection with his 
candidature ; 

(2) the total amount of the pay of each person employed 
as an agent, clerk or messenger ; 

(3) the travelling expenses and any other expenses on 
account of agents, clerks, messengers and other persons, 
whether in receipt of salary or not; 

(4) the cost whether paid or incurred of— 

(a) printing, (6) advertising, (c) stationery, 
(d) postage, (e) telegrams and (f) rooms. 
hired either for public meetings or as. 
Committee rooms; and 

(5) any other miscellaneous expenses. 

The return must be accompanied by declarations * both 
by the candidate and his election agent, in which they must 
solemnly affirm before a Magistrate that, to the best of 
their knowledge and belief, the statement of election 
expenses contained in the return is true, and that no other 
expenses whatsoever have, 'to their knowledge or belief, been 
incurred in connexion with the candidature.* If a candidate: 


= niger Rule 19 (1). 2 Jbid., 19 (2). 
* Jbid., 19 (3). * Ibid., "19 (3), Schedule IV. 
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is, on account of his absence from India, unable to sign the 
return of election expenses and to make the required 
declaration within the prescribed time, it must be signed and 
submitted by his election agent only, who will have to make 
a declaration as stated above; but within fourteen days of 
his return to India, the candidate must himself make, in a 
special form, a declaration on oath before a Magistrate 
regarding his election expenses. 

As soon as possible after a return has been submitted 
and the necessary declarations in respect thereof have been 
made, the Returning Officer must put up in some conspicu- 
ous place in his office, and also publish in the local Gazette, 
a notice of the date on which the return along with the 
declarations has been submitted, and of the time and place 
at which they can be inspected. Any person is, on pay- 
ment of a fee of one rupee, entitled to inspect any such 
return or declarations and, on payment of such fee as the 
local Government may prescribe, to obtain a copy or copies 
thereof or of any part thereof.? 

The Governor-General in Council may fix maximum 


scales of election expenses and prescribe the 
Maximum 


scale of number and descriptions of persons who may be 
election lawfully employed for payment in connection with - 
expenses. 


any election held under the Electoral Rules.? 

Every election agent must, for each election for which 
gana ie he is appointed an agent, keep separate and 
agents, regular books of account ia which the particulars 

of all expenditure in connection with the election 
must be entered.*. 

Rules have been framed under the Government of India 
Act for the final decision of doubts and disputes as to the 
validity of an election.s They have been supplemented 

1 Electoral Rule 19 (4). 2 Ibid., 19 (5). 

* /bid., 


® /bid., 20 (1) and (2). 21. 
* Electoral Rules, Part VII. - 
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by a special legislation? providing for the criminal punish- 
ment of certain acts which directly or indirectly 
interfere with the purity of elections, thus bring- 
ing election offences within the purview of the 
general law of the land. These acts are known as mal- 
practices in connection with elections. They are bribery,, 
treating, undue influence or personation at an election, 
false statements or illegal payments in connection with an. 
election, and the failure to keep election accounts. A 
candidate found guilty of a grave malpractice in connection. 
with an election may not only lose his seat in the legislature 
and be deprived of his electoral rights for five years, but 
may also be criminally punished. 
Bribery at elections consists in # ‘a gift, offer or promise: 
by a candidate or his agent, or by any other 
Peters. person with the connivance of a candidate or 
his agent, of any gratifications (including all forms of 
entertainment and all forms of employment for reward) to 
any person whomsoever with the object of inducing directly 
or indirectly— 
(1) a person to stand or not to stand as, or to withdraw 
from being, a candidate, or 
(2) an elector to vote or refrain from voting at an 
election, 
or as a reward to 
(1) a person for having so stood or not stood or for 
having withdrawn his candidature, or 
(2) an elector for having voted or refrained from 
voting.’ 
The acceptance by a person of any gratification either 
for himself or for any other person as a reward for exercis- 
ing any electoral right or for inducing or attempting to 


Election 
offences. 


1 Vide The Indian Elections Offences and Inquiries Act, 1920: Act 
No. 39 of 1920. 
2 Schedule V to Electoral Rules, Patt I, Clause 1. 
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induce any other person to exercise any such right also 
constitutes the offence of bribery.+ 

Treating is a form of bribery. It means ‘the incurring 
in whole or in part by any person of the expense 
of giving or providing any food, drink, entertain- 
ment or provision to any person with the object of directly 
or indirectly inducing him or any other person to vote or 
refrain from voting or as a reward for having voted or 
refrained from voting.’* In the words of President Lowell, 
the person who treats relies upon the voter’s general sense 
of gratitude. 

It may be noted here that a declaration of public policy or 
a promise of public action by a candidate does not constitute 
an offence. 

Undue influence is defined as any direct or indirect 
interference or attempt at interference on the 
part of a candidate or his agent or of any other 
person with the connivance of the candidate or 
his agent with the free exercise of one’s electoral right. 

It includes (1) threatening a candidate or a voter or any 
other person in whom the candidate or the voter is interest- 
ed with injury of any kind; and (2) inducing or attempting 
to induce a candidate or a voter to believe that he or any 
person in whom he is interested will become or will be 
rendered an object of divine displeasure or spiritual 
censure.* If an employer threatens his employees with 
dismissal in the event of their not exercising their electoral 
rights according to his direction, or if a minister of religion 
or a priest holds out threats of excommunication or other 
religious disabilities in order to influence the exercise of 


Treating. 


Undue 
influence, 


+ Section 171B (ii) of the Indian Penal Code, chapter IX-A. 

® Electoral Rule 44 (2), Hxflanation. ‘‘‘Treating ’’ means that 
form of bribery where the gratification consists in food, drink, 
entertainment, or provision.’—Act No. 39 of 1920. * 

® Electoral Rules, Schedule V, Part I, Clause 2 (2). 

* Ibid., Clause 2 (1). 
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electoral rights by any person, the offence of undue 
influence is committed thereby. 

If any person at an election applies for a voting paper, or 
votes, in the name of any other person, whether 
living or dead, or ina fictitious name, or if he 
having voted once at such election applies at the same 
election for a voting paper in his own name, or if he abets, 
procures or attempts to procure the voting by any person in 
any such way, he commits the offence of personation at an 
election. 

The. publication of false statements in relation to the 

personal character or conduct of any candidate, 
ee or in relation to his candidature or withdrawal 
statements. thereof, calculated to prejudice the prospects of 
his election, is a criminal offence.? 

An unauthorized expenditure by any person in any way 
whatsoever for the purpose of promoting or 
“at procuring the election of a candidate, or the 
expenditure. failure to keep accounts of expenses incurred in 

connection with an election, comes also within 
the scope of election offences.% 

The offences of bribery, undue influence and personation 
are punishable with imprisonment of either description* for 
aterm which may extend to one year, or with fine, or with 
both ; and treating, the publication of false statements, or 
unauthorised expenditure in connection with an election, 
and the failure to keep election accounts are punishable 
with fine only. All these offences, however, are further 
punishable with the loss of electoral rights for a period 
varying from three to five years. : 

Other corrupt practices>, punishable simply with the loss 


Personation. 


1 Section 171D of the Indian Penal Code. . 


_® Electoral Rules, Schedule V, Part I, Clause 4. 
® Sections 171H and 171 I of the Indian Penal Code. 
* I. e., simple or rigorous. 
3 Vide Electoral Rules, Schedule V, Parts I and II. 
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of electoral rights for a period varying from three to five 
years, are— - 

(1) the expenditure on the employment of 
ae any person in connection with an election in 
practices. excess of the number prescribed therefor by the 

Governor-General in Council ; 

(2) the payment on account of the conveyance of any 
elector to or from any place for the purpose of recording 
his vote ; ! 

(3) the hiring, borrowing or using for certain 


Hi ; : : : 
“aaa purposes in connection with an election of any 
public boat, vehicle or animal usually kept for letting on 
conveyance. : 

hire or for the conveyance of passengers by 

; 1. 

Hiring of bane") ees ; 
liquor (4) the hiring of liquor shops for the 
mg purpose of meetings to which electors are 
circulars admitted, or as committee rooms ; 
eer (5) the issuing of a circular, placard, or 
and poster having reference to an election, which 


— does not contain the name and address of its 
thereon. printer and publisher. 

The validity of an election, when disputed, is 
decided by a specially appointed election tribunal. The 
procedure is as follows: When an election petition, 

by which alone an election can be called in 
The election et Nae ; 
petition and Question,® is duly presented by a candidate or 
election an elector, or by a specially empowered officer 
court. 

of the Government, the Governor-General or 


the Governor, as the case may be, must appoint 3 as 


* The hiring of a boat, eic., by an elector for his own conveyance 
tg or from the place where the vote is recorded, is not an offence. 

* Electoral Rule 31. 

® Ibid., 36 (2) (a). 

By the Parliamentary Elections Act, 1858, the Parliamentary 
Elections and Corrupt Practices Act, 1879; and the Supreme Court of 
Judicature Act, 1881, the trial of election petition in Ragland is now 
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Commissioners for the trial of the petition three persons. 
who are or have been, or are eligible to be appointed, 
Judges of a High Court, and must appoint one of them 
to be the President, and thereafter the usual course of 
judicial proceedings will follow. 
The petition must contain a brief statement of the 

material facts on which the petitioner relies 
Contentsof and be accompanied by a list, duly signed and” 
the petition. . s rf 

verified, setting forth full particulars of any 
corrupt practice which he alleges.1_ He may, if he likes, 
besides calling in question the election of the returned 
candidate, claim a declaration that he himself or any other 
candidate has been elected.2 At the time of the presenta- 
tion of the petition, the petitioner, unless he happens to be: 

the specially empowered Government Officer, 
Deposit of must deposit with it the sum of Rs. 1,000 in 
security. f : 

cash or in Government Promissory Notes of 
equal valae as security for the costs of the same.? 

An election petition may be withdrawn only with the 

permission of the Commissioners or, if an 
Withdrawal application for withdrawal is submitted before 
of petition. Be ac a 

any Commissioner has been appointed, of the 
Governor-General or the Governor, as the case may be.* 
But no application for withdrawal will be granted if, in the 
opinion of the Governor-General or the Governor or of the 


committed to a tribunal of two judges of the King’s Bench Division 
of the High Court of Justice, selected by the other judges of that 
division, (See Lowell, Zhe Government of England, vol. i, p. 230, 
or E. May’s Parliamentary Practice, p. 581). The Electoral Rule 
36 (2) (a) under the Government of India Act, relating to the 
constitution of election courts, should be so amended as to provide 
for the trial of controverted elections only by (2 or 3) judges of an 
Indian High Court selected by the other judges of the Court. Mang 
of the election courts, set up under the existing Rule since the fi 
elections under the Reforms, have not been able to inspire public 
confidence in their impartiality on account of their composition, 

2 Electoral Rule 33 (1) arid (2). 2 Jbid., 34. 

® Ibid., 35. * Jbid., 39(1). 
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Commissioners, as the case may be, such application has. 
been induced by any illegal bargain or consideration.! 

If in the opinion of the Commissioners— 4 

(1) the election of a returned candidate has 
preg been procured or induced, or the result of the: 
election election has been materially influenced, by a 
bing corrupt practice, or 

(2) any of the offences like bribery, undue influence,. 
personation, publication of false statements and authori- 
zation of certain illegal expenses has been committed, or 

(3) the result of the election has been materially 
affected by the improper acceptance or refusal of any 
nomination or of a vote, or by any non-compliance with the 
provisions of the Government of India Act or the Rules. 
and Regulations made thereunder, or by any other 
irregularity, or 

(4) the election has not been a free election on account 
of the large number of cases in which undue influence or 
bribery has been exercised or committed, 
the election of the returned candidate must be void.? 

But, if the Commissioners are of opinion that in spite of 
all efforts on the part of the returned candidate and his. 
election agent, some corrupt practices of trivial and 
unimportant character have been committed, for which the: 
candidate or his election agent was in no way responsible, 
they may not declare his election void. 

When the trial is over, the Commissioners have to report 
Report of Whether the returned candidate or any other 
pple party to the petition who has claimed the seat: 
sioners and as been duly elected. They will also have to 
Procedure = state the total amount of costs payable and name 

wi the persons by and to whom such costs should be: 


= Pare y Rule 39 (4). \ 2 Ibid., 44 (1 
* Ibid., 44 (2). “* Ibid., 45 (1 


0 
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paid. The report will have to be forwarded to the Governor- 
‘General or the Governor, as the case may be, who, on receiv- 
ing the same, will issue, in accordance with it, orders which 
will be final.2 In case of a difference of opinion among the 
‘Commissioners, the opinion of the majority will prevail.? 

Where any definite charge.is made in an election petition 
of a corrupt practice, the Commissioners must state in their 
report if any such practice has been proved to have been 
committed, and if so, who is, or are, responsible for it and 
what its nature is. 

We may note here also that besides the loss of electoral 
rights and the infliction of criminal punishments» 


“Other conse- ; 
quences of there are other penalties attached to the more 
oe serious election offences like bribery, undue 


election influence and personation. A person who has 
“offences. been proved guilty of any such malpractices in 
connection with an election is disqualified, unless he has been 
exempted from such disqualification, for five years from— 
(1) ‘being appointed to, or acting in, any judicial 
office ; or 
(2) being elected to any office of any iocal authority, or 
holding or exercising any such office to which no salary is 
attached ; or 
(3) being elected, or sitting or voting as a member of 
any local authority ; or 
(4) being appointed or acting as a trustee of a public 
trust.’5 
In spite of all these stringent laws to restrain improper 
conduct at elections, elections held under the 
Corrupt Reforms have not been altogether free from 
practices at 3 : 
‘elections, | COTruptions. There have been cases of bribery 
and undue influence. Many members of the 
4 Blectoral Rule 45 (2). 2 Ibid., 45 (3). 
3 Jbid., 46. “4 [bid., 47. 


5 The Indian Elections Offences and Inquiries Act, 1920, Part Il, 
Section 13, 
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land-owning class, contesting seatsin general constituencies. 
in rural areas, allowed their paid.servants to conduct 
electoral campaigns in their behalf in such a manner as very 
often interfered with the free exercise of electoral rights. 
by their tenantry. The remedy, of course, lies in public 
watchfulness and exposure, but it is often extremely difficult 
to prove a case of corruption against a powerful candidate, 
especially when he happens to bea landlord. The system 
of voting by ballot does undoubtedly act}as a great safe- 
guard against many otherwise possible corruptions. It is 
hoped, however, that these corruptions will gradually 
disappear with the continued exercise by the people of 
their political rights and a further growth of their civic 
consciousness. 


FORM OF NOMINATION PAPER 
ScHEDULE III, ELecTorAL RULE 11. 


Name of the constituency for which the candidate is. 


nominated......... Peibaiasadeldemedeuseveeecesedaresguiovereei tenet 1a 
Name Of candidate... csscsesscesedenesas ddeseanecupoaioug ane betes 
Father’s name...,....00000038s000 asdaseintis gnaw eeuciaesece eee hi 
Age...... ha dnieaiag ests cca ees agai eee dus ow eaasaecee vis taneeeeeee nape ite 
AGBVERS ovaccssenwncs sD eaad ag ctapamiets paedeson ple ema iasiiad ay eee ee 
* Denomination (i.e. community)...........cccc0ceeeeee nes es 


Constituency on the electoral roll of which the candidate is 
registered as an elector............cccsecccssecceresccucesscesseese 
Tt No. of the candidate in the electoral roll of the constitu- 
ency in which he is registered as an elector....:........ ici 
Name of proposer..... pian onehe vraedinds pests ev aiaas PES ILS Sree 


»* Not to be entered in case of a special constituency. 

+ Where the electoral roll is sub-divided and separate serial numbers ; 
are assigned to the electors entered in each sub-division, a description 
of the sub-division in which the name of the person concerned is 

entered must also be given here. : x 


ez 


, 
¢ 
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+ Number of the propgser in the electoral roll of the 


Constituency..............s.06+ eee al 7 esdieed seueaae Gana Vewdeses 
Signature of the proposer..................- ageieNeaieee cas Vance 
DAME OL the SCOONGEL. A. «6.006... .csaccescied qecune neeassseonse sense 
+ Number ot the seconder in the aiececal roll of “tis 

PSST OTICY 20 Spc coneaten pts 6 kadionso00dsascccnens seh acswneys yomnaeces ° 
Signature of the POCCMAET. 0H cenvoeasves-ceovenenscess Sed ouensenws . 


Declaration by the Candidate 


I hereby declare that I agree to this nomination. 
Datereis. sc... Signature of the candidate................++ 
{To be filled in by the Returning Officer or other authorized 
person.) 


Certificate of Delivery 


This nomination paper was delivered to me at my office 
RENGALS ANG DOUE .6a.ndceivayescvencesees ) Serial NOsss0..3..0c<0 


Returning Olticer or Sakis aithercwt ‘eikats 

Certificate of Scrutiny 
I have scrutinized the eligibility of the candidate, the 
proposer and seconder, and find that they are respectively 


-qualified to stand for election, to propose and to second the 


nomination. 


Relurateg Officer or other authorized person. 


NOTE A 


‘If a person representing himself to be a particular elector named 
-on the electoral roll applies for a ballot paper after another person 
has voted as such elector, the applicant shall, after duly answering 


+ Where the electoral roll is sub-divided and separate serial numbers 
are assigned to the electors entered in each sub-division, a description 
of the sub-division in which the name of the person concerned is 
entered must also be given here.. 


*. 


A 
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such questions as the presiding officer may ask, be entitled to mark 
a ballot paper in the same manner as any other voter. Such ballot 
paper (... referred toas a ‘‘ TENDERED BALLOT PAPER ’’) shall be 
of a colour different from the other ballot papers, and, instead of 
being put into the ballot box, shall be given to the presiding officer 
and endorsed by him with the name of the voter and his number 
on the electoral roll and the name of the electoral area to which the 
roll relates and shall be set asiden a separate packet and shall not 
be counted by the returning officer.’ See the Bengal, Bihar and 
rissa, Madras and Bom bay Electoral Regulations. 


{ 
NOTE B 


If a resolution in favour of the introduction of proportional repre- 
sentation is passed by a provincial Legislative Council or by either 
Chamber of the Indian Legislature after not less than one month’s 
notice has been given of an intention to move such a resolution, the 
Jocal Government or the Governor-General in Council, as the case 
may be, may introduce for any plural-member constituencies the 
method of election by the single transferable vote, and make all 
necessary regulations for the purpose, and may group together single- 
member constituencies so asto make new plural-member constitu- 
encies.— Electoral Rule 15. 
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CHAPTER XIII 


peer, 
- THE INDIAN LEGISLATURE—ITS PRIVILEGES 
AND POWERS 


_ Freedom of speech in the Indian Legislature—Limitations - 


- debate—Provincial Legislatures and freedom of speech—Powers 


a) 


™~ 










___ ® Section 67 (7) of the Act. So 


their tenure of office. But members of t 


the Indian Legislature—Assent of the Governor-General to Bills 
Power of the Crown to disallow Acts—Extraordinary method. of 
legislation—Joint Select Committee on the extraordinary method of 
legislation—Exercise of the extraordinary power of legislation— 
Indian Budget—Non-votable heads of expenditure—Indian non- 
votable expenditure compared with the English.Consolidated Fund 
charges—Mr. Ginwala’s resolution about non-votable expenditure— 
Restoration of a reduced or refused demand—Joint Select Committee: 
on the ‘restoration power ’—Financial powers of the Parliaments 
of Canada, Australia and the Union of South Africa—Montagu- 
Chelmsford Reforms and the Central Government. 


We have in the preceding pages discussed the nature.and 
composition of the Indian legislatures; we shall now 
describe in this and in the following chapter their privileges? 
and powers. 


\4 member of the Indian Legislature enjoys? freedom of 
cs : speech and is not liable to any_ proceedings im 
Freedom’ any court for his speech or vote in either Cham- ; 


in 
) ote ber, or for anything published in any official 


report of the proceedings of either | Chamber. 


1 No salary attaches to the office of member of either Chamber of — 
the Indian Legislature; but he is entitled to receive ‘ travelling and 
halting’ allowances for attendance at its meetings. This is also the | 
arrangement in the case of a Governor’s Legislative Me Ope ete th 

Further, members of the Legislative Assembly and 
gaia Councils do not enjoy the designation 
which ‘is enjoyed by the members of the 












f the provincial Legislative Councils 
M.L.A. and M.L.C. vely to 


















whatever he t in debate, and no action « 
“against him for libel in any court of law. This { 
speech, to quote the words of Sir Erskine \ 
privilege essential to every free Council or | 
‘The fullest and most complete ventilation of ¢ 
and purpose is,’ says another distinguished 
«necessary to wise and beneficial legislation. T 
never be secured if the members should be und 
straints imposed by the law of slander and libel up 
character. There is no doubt that, this priv: 
grossly abused, since every word used in deb 
© quently something more, is now reported to th 
the danger to the general welfare from its cu 
greater: than that to individuals from its exe 
eet here that_th 

Limitations Sapeenaginrei ‘Tec 

on débstes, 






using yaparll ; Lenco, i a £ 
oe out by oh the House to which he belong 


. Besides, tastes under a 
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of His Majesty the King or the siscsinthcnacss 
overnor (as distinct from the Governments of 
ley are respectively the heads) or any court of law 
le Yexercise of its judicial functions; or (v) to utter 
: onable, seditious. or.defamatory words. These safe- 

Is are quite sufficient to keep a member on the right 















a member hae in irrelevance or in tedious” 
tion either of his own arguments or of the arguments 
_ used by other members in debate, he may be directed by 
the President to discontinue his speech.1_ Nor can he use 
his right of speech for wilfully and persistently obstructing 
the business of the House of which he is a member. 
Another point _ to be noted-in this connexion is that 


we there is iothing in the Act to protect a member f ing 
ge - legally ¢ dealt with in a court of law. if he himself publis 





his: speech which is actionable. In England, ‘if a member 
publ hes his speech ’, says Sir Erskine May,? ‘ his printed 
aie becomes a separate publication, u aconnecte 
. any proceedings in Parliament.’ I» the absen 
to the contrary, it may be presumed 
of a libellous speech, delivered in 


- Endiry. Legislature, otherwise than oificis 
nay state here that the members 
restrictions, as is eninge ts 
Legislature. 


w other privileges have 
ars of the legislative boi! 
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legislatures constituted under the Act should be 
from_ $ or assessors ir in criminal {Fials, 
that the Code of Civil Procedure, “1908, : should be “4 
for the purpose of granting to members immunit 
arrest and imprisonment for civil causes during the | 
of the legislatures and for periods of a week imm 
preceding and following actual meetings.’ These recom- 
mendations, slightly modified, have been embodied in an 
Act of the Indian Legislature. \ Under this Act, m i 4 
of the legislative bodies constituted under the Governnsea? e 
of India Act are éxempt from liability to serve as jurors or _ 
assessors. | Secondly, no person*is liable to arrestor (> 
detention in prison under civil process— 

(a) if he is a member of a legislative body constitu- 
ted under the Government of India Act, 
during “the continuance of any meeting of 
such body ; 

(4) if he is a member of any committee of such body, — 

during the continuance of any meeting of — 
: aC sh committee ; 








i Sing the fourteeen eee before and after 
1 gre or sitting. 





describe qrermment of Tulle 2 and nsiclhan” We 
propose to deal with the Indian Legislature in this chapter. st 
- The’ Indian Legislature is empowered to make Jaws?— | x 
BoM (1) for all persons, for all courts, and foryall places and © 


things, within British India ; 
ps <2) for all subjects of His Majesty and eneaie of the 
Crown within other parts of India ; 
Gy ter all native Indian subjects of His Majesty, © 
a t and beyond as well as within British India; % 
- 4) for the Government officers, soldiers, airmen, and 
- followers in His Majesty’s Indian forces, wherever they 
are serving, inso far as they are not epbicct to the sail 
_ Act or the Air Force Act; een 
(5) for all persons employed or a in or belong 
_ to any naval forces raised by the Gov in 
b Council, wherever they are serving 
_ not subject to the Naval Discipline Act’ 
: 3 Section 65 (2) of the Act. 5 
‘Section 65 (1) of the Act. . bY 
The functions of the Indian Marine have t 
() the transport of troops in ‘ Indian v 


n the Cape of Good Hope on the W 
“ay ge the East, anid any territo 






























(6 5) fe sling of altering any laws which for 
‘ine being in force in any part of British India or apply 
to persons” om the fodian Legislature has power to 
“meke laws. om ‘ 
_. But it is not, unless so > authorized! by Act of Parliament,” 
; empowered to meke any law repealing or affecting* — 
(1) any Act of Parliament passed after the year 1860 
and extending to British India (including the Army Act, | j 
the Air Foree Act and any Act amending the same) ; Ot; ay 
(2) any Actof Parliament enabling the Secretary of 
* State in Council to raise money in the United Kingdom for 
the Government of India. 
Nor bas it any power to make any law affecting the 
authority of Parliament, or any part of the unwritten laws 
- or constitution of the United Kingdom of Great Britain and 
Ireland whereon may depend in any degree the allegiance 
of any person to the Crown of the United Kingdom, or 
affecting the sovereignty or dominion of the Crown over © 
bia: part of British India’. canes it cannot without the 


also Finance and. Revenue Accounts of the Government of India for ; 


ls about the (Royal) Indian Marine, see libert’s 
¢ of hh a (third » Sy , pp. 233-34 ; also see the Bagge 
i ccc emg Committee , 1922-23, pp. 66-77. — 
stance, the Indian Legislature has, under Section 
ment of India Act, power to repeal or alter 
‘the Act mentioned in the fifth Sohesae ( 














| 
| 






: a 
i previous sanction of the Secre ary of Fe Ne ie -uncil, ‘4 
make any law empowering any -ourt, other than’ a : High 
Court, to sentence to the punisi nent of death any of His 
Majesty’ s subjects born in Europe, or the children of such — 
subjects, or abolishing any High Court. ; * 
Subject to the requirements of the Government of India. 
Act, the Indian Legislature may provide for the ae 
of the provisions of the Naval Discipline Act’? (i) tothe 
naval forces raised and provided by the Governor-General 
in Council, with such modifications thereof as may be made 
by it to adapt the Act to the circumstances of India; and 
(ii) to the forces and ships of His Majesty’s Navy not 
raised and provided by the Governor-General in Council, 





of the common law upon the observance of which some person may 
conceive or aliege that his allegiance depends. It refers only to laws. 
which directly affect the allegiance of the subject to the Crown, as by 

atransfer or qualification of the allegiance ora modification "of the 
obligations thereby imposed. In the case of Jn re Ameer Khan (2) 
the meaning of a similar provision in the Act of 1833 (3 and 4 Will. 4, 
c. 85, s. 43) was discussed at length, and Phear, J. stated his 
opinion as follows: ‘‘ But 1 think it right to say that in my judg- 
ment the words 'whereon may depend, etc.,’* do not refer to any 
assumed conditions precedent to be performed by or on behalf of the 
‘Crown as necessary to found the allegiance of the subject, but to laws 
or principles which prescribe the nature of the allegiance—viz., of the 
relations between the Crown on the one hand and the inhabitants of 
particular phage or particular classes of the community, on the 
other, .. —47 1.A., p. 138; 6 Beng. L. R., p. 477. 

See in this connexion the Hicdipreeien of Mr. Justice Norman, 
me, Justice Phear and Mr. Justice Markby in the case of Jn the 

matter of Ameer Khan.—6 Bengal Law Reports, pp. 435-56, and 

i DP, AOS-BS. 

ay We may quote here a line or two from the judgment of Mr. Justice 

“Markby. ‘L wholly repudiate the doctrine contended for,’ said 
Justice Markby, ‘ that the allegiance of a subject to his Sovereign 
i by any possibility be legally affected by the mere withdrawal 
‘om the subject of any right, privilege, or immunity whatsoever... I \. 
k the notion of teciprocity expressed in the maxim protectio trahit 
ect lonem, ef subjectto prolectionem (allegiance and protection are 
wed cally due from the subject and the sovereign), upon which this 
iatent pares is so ee ‘g ante) se ETERS in any Ae 
sideration. Mae 












iralty, the said Act will apply 
bos modifications as aforesaid? 


A A member cannot, without 
Governor-General, in er Cl 
Indian see ay enor aon 
~ a) the public debt or public revenues — of Indi Indi 
~ imposing ai any y charge on on the ‘Tevenues | sof of India 
or 








. Class of British subjects in India ; or YE Fists 
43) the discipline or maintenance of any part of His — 
Majesty’s military, naval or air forces ; or Sites 
(4) the relations of the Government with fore: 
princes or States : svi 

or any measure 
(a) regulating any provincial subject, or any 
a provincial subject, which has not been 












assent from So: ea reserve age hapless x 2 
_ cation of His Majesty’s pleasure thereon.? #H 
may, instead of doing any of these things, return 
Wome Bill for reconsideration by either Sy age a “Ai 
t the Bill cannot become an Act is ae 
ived the assent of the Governor-General, 


‘until His Majesty in Council ‘has athe seria 
assent thereto, and that assent has been n peutek: 








pret assents 6 a Bill ‘~ the King’s name or 1 withho 
the king’s assent therefrom. 
_ It may be pointed out here that, in the present eleou! 
stances, the occasions for the exercise of the executive veto 
on Bills passed by the two Chambers of, the h 
Legislature will be very rare, since, under Act, 
‘Governor-General may, by mere certification, forbid 
very consideration of a measure which he consi 
; dangerous to the safety or tranquillity of British India 
-any part thereof. Besides, as we have seen before, 
the introduction of certain measures requires the 
sanction of the Governor-General, he may “tefuse 
i sanction in the case eof Fox ciara Bilt 
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We have described above the ordinary -method of 
oh legislation; we shall now consider what may be 
oe " regarded as the extraordinary method of legisla- 
a tion under Section 67B of the Act, which runs 
legislation: substantially as follows :— 
wt either Chamber of the Indian Legislature refuses leave 
to introduce, or fails to pass in a form recommended by 
the Governor-Genefal, any Bill, the latter may certify that its 
paSsage is essential for the safety, tranquillity or _or interests 
of British India or any part thereof. Thereupon, if the 
Bill has already been passed by the other Chamber, it will, 
on signature by the Governor-General, forthwith become 
an Act of the Indian Legislature in the form as originally _ 
introduced or proposed to be introduced in the Indian 
Legislature, or, as the case may be, in the form recom- 
mended by the Governor-General, in spite of the fact that it ° 
has not been agreed to by both Chambers; but, if the Bill 
has not already been so passed, it must be laid before-the 
other Chamber, and, if consented to by that Chamber in the 
form recommended by the Governor-General, will become 
an Act on the signification of his assent, or, if not so 
consented to, will, on his signature, become an Act.? 
“ Every such Act must, as soon as practicable after being 
made, be laid before both Houses of Parliament. But 
it cannot have the force..and_ effect of law until copies 
of it have been laid before each House of Parliament for 
not less than eight davs on which that Honse has sat, 
and, thereafter, until His Majésty in Council has signified 
his: assent thefeto, and that assent has been notified by 
he ‘Governor-General, But if, in the opinion of the 
o¥ernor-General, a state of emergency exists, he may 
direct \thrat any such Act will come into ‘operation im- 
medi , and thereupon it will have the force and effect. 
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of law, subject however, to disallowance by His Majesty 


Councii.* ; 
The above »rovision has been inserted in 





pec ty tee,* to empower the Governor-General in 
on the Council,to secure in all circumstances legislation 
extraordi- A p ° . rs 
nary iéthod which is required for the discharge of his. 

et A tn NE Ne RR oO 
of legisla- — responsibilitiés. he Committee, however, 
Gan, advised® that all Acts passed in this (extra- 


ordinary) manner should be laid before Parliament that it 

might be fully apprised of the position and of the circum- 

* stances which led to the exceptional procedure. But it_is. 
very unlikely that Parliament will ever disapprove of an’ 
action taken by the Governor-General under the above 
Section, even if the latter may have acted most arbitrarily ;. 
since, such disapproval may force his resignation—a 
situation which Parliament will not ordinarily like to face. | 

The first exercise of this extraordinary power by the 
Governor-General took place in September, - 

— 1922, in connection with the passing of the 
ordinary ‘ Indian States (Protection against Disaffection): 
ee Bill,’ popularly known as the Princes’ Protec- 
tion Bill.t_/We need not enter here into the 

merits of the measure. The Legislative Assembly refused 
leave for the introduction of the Bill. Thereupon the 

, Governor-General certified that the passage of the Bill was 
essential for the interests of British India. It was then 
introduced into the Council of State with a recommenda- 

2 Section 67B (2) of the Act. 


® Report from the Joint Select Committee on the Government of. 
India Bill, Clause 26. © “ 
3 Tbid. BEGET 
* India in rie by Dr. Rushbrook Williams, pp. 
ges details see the pepooetiage of the Indian L 
the Broan entitle St: Legesh egos 
ae lic. Information, p. vine 
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‘tion from the Governor-General to pass it in the form in 
| which it was presented. And it was so passed. iy the 
Connell of State. The Bill then, on signature by the 
Governor- General, became an Act without the assent of the 
Assembly. The next occasion for the use of this power 
arose in connection with the passing of the Finance Bill of 
the year 1923.1 The Bill as first introduced intg the 
Legislative Assembly contained a clause providing for an 
increase in the salt duty from Re. 1-4—9 to Rs. 2-8-0 per 
maund. The Assembly, however, accepted an amendment 
in favour of the maintenance of the then rate of Re. 1-4-0 
per maund. The Finance Bill thus amended in respect of 
the salt tax was carried by the Assembly. It then came up 
‘in the form recommended by the Governor-General before 
‘the Council of State, with the salt duty doubled. It was 
passed by the Council by a majority of twenty-eight votes 
against ten. The Council thus reversed the decision of the 
Assembly regarding salt tax. The Bill was reintroduced 
into the Assembly in the form in which it had been 
passed by the Council, with a recommendation by the 
‘Governor-General to passit. Butit was rejected by the 
“Assembly by fifty-eight votes against forty-seven. It was 
then certified by the Governor-General and became an Act. 
The Finance Bill of the*year 1924 was also passed into Act 
by ‘certification’ by the Governor-General.2 The Bill, as 


‘recommended by the Governor-General, was rejected by the _ 


_Assembly, but consented to by the Council this time als». 
It may be noted here that the insertion of this ém- 
powering clause in the Act and its use in connection with 


the passing of the Princes’ Protection Bill and the Finance. 


+ India in 1922-23 by Dr. R. Williams, pp. 115-16 and 295 ; see 

_ also Jndia’s Parliament at Delhi—Delhi Session 1923, by the 

Director, Central Bureau of Information, pp: 37-40. For full details 
ssee the relevant proceedings of the Indian Legislature. 

E * See the Government of India’s ‘Notification No, 996-F., dated 

is Dethi, March 28, 1924.— The Gazette of India (Extra:), March 31, 1924, 





- Bill of the year 1923, have done much, in the Bs: oe Pa 
many responsible persons, to make the Reforms unpopular. “ 
The estimates of the annual expenditure a nue 
“of the Governor-General in Council ka 
Hare ay before each Chamber of the Indian ‘Legislature 


st om 


in the form of a statement. These ‘estimates 
as embodied in the statement are referred to 1 as 18 the ‘Indian 
Budget. They are presented to each House on such day 
or days as the Governor-General appoints.2, No member 
can make any proposal for the expenditure of mab 
revenue, except on the recommendation of the Governor. 
General.? This apparent curtailment of the rights of the 
non-official members is not peculiar to our Constitution 
only. The House of Commons* in England ‘will not 
receive any petition, or proceed upon any motion, for a 
grant or charge upon the public revenue unless recom- 
mended from the Crown.’ Such a restrictive clause is to be 
found in the Constitutions of self-governing Dominions5 
like Canada, Australia and South Africa. Experience has 


1 Section 67A (1) of the Act. 

® The Indian Legislative Rule 43. 

Under the new budget procedure, introduced with effect from 
1925-26, Railway Finance has been separated from General Finance, 
and the Budget of the Government of India is presented to the 
Legislature in two parts. They are known as the Railway Budget and 
the General Budget. Each Budget is presented to the two Chambers. 
of the Legislature simultaneously on a day in each year ap SS by 
the Governor-General. The Railway Budget is introduced in advance 
of the General Budget which is introduced nowadays in the afternoon — 
of the last day of February every year. The General: Budget is 
presented to the Legislative Assembly by the Finance Member, and 

\ to the Council of State by the Finance Secretary. Similarly, the 
Railway Budget is introduced into the Assembiy by the Member for 
Commerce and Railways, and into the Council of State by the Chief 
Commissioner for Railways. The procedure for dealing with et ; 
MoS is the same. “ah 

ection 67A (2) of the Act. 
* Lowell, Government of England, wel. i. p. 279. 

> Ley alee Mirren cra on fon’ Act, 1900, Section 56 
monw 5 ‘ 

Africa » 1908, Section: ay ea | ee Ee ai ‘ 
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proved that such a restriction is absolutely necessary to pre- 
‘vent the expenditure of public money on projects of local 
and, very often, of questionable importance, on the initiative 
of private members who, in most cases, in order to ensure 
their return at the next election, do everything they can, 
regardless of consequences of their action to the public 
treasury, to please their respective constituencies.* Speak- 
ing about the English system, President Lowell says that it 
has proved not only an invaluable protection to the Treasury, 
but a bulwark for the authority of the Ministry.2, Comment- 
ing on the relevant clause in the British North America 
Act, 1867, Prof. Egerton? remarks that ‘ before 1840 the 
proposals ‘by private members to make grants of public 
money had become a scandal and a nuisance. The remedy 
was to secure the previous recommendation of the Crown. 
As a further extension of the principle just discussed, we 
find that when any motion is made demanding a grant for 
a definite object, no amendment is in order either to 
increase the grant or to alter its destination.* But, as will 
be seen later, motions may be moved at this stage to 
reduce the grant.5 
We shall now consider the non-votable® heads of ex- 
penditure. Section 67A (3) of the Act Jaysdown 
ae pa that the proposals of the Governor-General in 
penditure, Council for the appropriation of public revenue 


relating to the following heads of expenditure’ 


1 This argument is at present particularly applicable in the case of 
provincial budgets. 

® The Government of England, vol. i, pp. 279-80. 

® Federations and Unions in the British Empire, p. 136, note 2. 

: ane Indian Legislative Rule 48 (2). 


® In 1925-26 the total ‘ voted’ expenditure of the central Govern- 


ment was about Rs, 128 crores and the total ‘ non-voted ’ expenditure 
was about Rs. 119'25 crores. The corresponding figures for 1924-25 
were about Rs. 130°50 crores and Rs. 114°34 crores.—Statistical 


Abstract for British India from 1916-17 to 1925-26, pp. 152-54 
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shali not be submitted to the vote of the Legislative 
Assembly, and that the» shall not be open to discussion 
by einer Chamber at ine time when the annual statement is 
under sats Sy ation, unless the Governor-General otherwise 
dirests :— i 
(1) interest and sinking fund charges on loans ; 
(2) expenditure of which the amount is prescribed by 
or under any law ; : 
(3) 1 salaries and pensions® payable to or to the depen- 
dants of— | : 
(a) persons appointed by or with the approval of 
His Majesty or by the Secretary of State in 
Council ; 
(6) Chief Commissioners and Judicial Commissioners; 
(c) persons appointed before the Ist of April, 1924, 
by the Governor-General in Council or by a 
local Government to services or posts classi- 
fied by Rules under the Act as superior services 
or posts; and 
(4) sums payable to any person who is or has been 
in the civil service of the Crown in India, under 
any order of the Secretary of State in Council, 
of the Governor-General in Council, or of a 
Governor made upon an appeal made to him 
in pursuance of Rules made under the Act ; 
and 
(5) expenditure classified by the order of the Governor- 
General in Council as 
(a) Ecclesiastical ; 
(6) Political ; and 
1 Vide the Government of India (Civil Services) Act, 1925. 


® The expression ‘ Salaries ap“ pensions’ here includes remunera-? 4 
tion, allowances, gratuities, any coatritnations ee by. way of |= 





interest or otherwise) out of the revenues of 
f und or family pension fund, and any other 
ayable to or on accourt of a@ person in 
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(©) Defence.* Seen cg ae 
be The Governor-General is to decide whether any proposed 
expenditure does or does not relate to the above heads and 
his decision must be final.” id 
The proposals of the Government for the appropriation 
of revenue relating to the heads of expenditure other than 
those specified above are submitted to the vote of the 
Assembly in the form of demands for grants.2/ From this 
it is evident that the Council of State has no power to 
authorize. expenditure. At first, under the Council of 
State original Standing Order.70, the Council had not even 
the power to discuss the Budget after it had been presented 
to it. The Standing Order has since been altered and the 
Budget is now open to discussion by the Council. After 
the proposals of the Government have been submitted to 
it in the aforesaid manner, the Assembly either assents 
or refuses its assent to any demand, or reduces the 
amount referred to in any demand by a reduction of 
the whole grant.* 
Regarding the non-votable heads of expenditure specified 
above, the Joint Select Committee held that it 
JS oo considered it necessary (as suggested to it by 
expenditure the Consolidated Fund charges® in the Impéfial. 
English Parliament) to exempt certain charges of a 
Consoli- special or recurring nature, which had been set 
realy out in the (Government of India) Bill, e.g., the 
: cost of defence, the debt charges, and certain 
+ In 1925-26 the total expenditure for items (a), (6) and (c) were 
about Rs. 31°75 lacs, Rs. 3°36 crores and Rs. 60°39 crores respectively. — 
Statistical Abstract for British India, from 1916-17 to 1925-26, p. 148, 
Section 67A (4) of the Act. , 
8 Section 67A (5) of the Act. . 
* Section 67A (6) of the Act. er ts. © ae, 
* These charges are.‘ interest on vhe national debt, the Civil L 
Oe personel provision for the-King; annuities for the ‘roy mi 
cereaea pensions, and the salaries of the judges, of the | 
anc Agditor-General, of the Speaker, and of a few offi 
_importance.'—Lowell, Government of England, vol. i, p. 120 
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i fixed Salaries, from the process of being voted. 1 But the: 4 
( i sitggested similarity is more apparent than real: there is is- 4 
Gne ‘undamental difference between the Consolidated Fund 
charges in Bngland and the non-votable heads of expendi- 

. ture of the Indian Budget. The former ‘are payable ~-by 
statute out of the Consolidated Fund, and hence do not 
require an annual vote of Parliament, or come before the — 
Committee of ‘Supply. ’2 We should note the expression 
‘by statute.’ Now this statute is made by no other 

} authority than the British Parliament. itself and can be 

‘ amended or, ‘repealed to-morrow by the same body if it so. 

desires. The authority to pay Consolidated Fund charges 

is” given to the Government of England by permanent Acts* 
of Parliament, e.g., the Civil List Act, the National Debt 
and Local Loans Act, 1887, etc. But by ‘ permanent Acts’ 
it-is not to be -understood that they are unalterable 
by Parliament. The expression simply means that these 

Acts are not annually made. Parliament’s authority over 

the distribution of public money is as unlimited as itis 

unquestionable. ‘Not a penny of revenue,’ says Prof. 

Dicey,* ‘can be legally expended except under the autho-- 

rity of some Act of Parliament.’ The position in India ndia is 

entirely different. Certain heads of expenditure have been _been 
made le non-votable not by any Act of the Indian Legislature, 
but by an Act of t the Imperial Parliament; and until the 














+ Joint Select Committee’s Report, Clause 25. Note also the 
following :— 
‘There is a further safeguard against irresponsible action by the 

Legislature in the matter of as laa certain heads of 

ture are not to require an annual vote—in much the same way ‘as 5 
Consolidated eae in vod country.’—Lord Sinha’s speech in — 

the, See 7) he Indian Constitution by P. slaknerjee, “ 


land, vol. i, 
Pi Ci ch eiton), of 313. 
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Government of India Act is itself amended in respect of 
the relevant Section, they will continue to remain nOn~, 
votable so faras the Legislative Assemblyis concerned, 
Hence the analogy suggested by the Joint Select Com- 
mittee appears to us to be rather misleading 

We should refer here to a very interestifig incident. » On 
“Mr. Gi January 26, 1922, Mr. P. P. Ginwala (Burma: 
Mr. Uinwa- : * . 
ja’s resolu non-European) moved a resolution in the Legis- 
, ftionabout jative Assembly, requesting the Government of 

non-votable S i aie: 
expendi- India to abolish the distinction between ‘votable’ 
ture. and ‘non-votable’ items in the Indian Budget, 
and to submit the whole of the Budget to the vote of this 
Assembly. He held that under the Act the Governor- 
General had the discretion not only to submit all the pro- 
posals of the Government for the appropriation of revenue 
for discussion by the Assembly, but to submit them also 
to the vote of the Assembly. A most interesting debate? 
then foliowed. The resolution was slightly amended 
on a motion by Mr. F. McCarthy (Burma: European) who, 
by way of experiment, wanted to make it effective only in 
respect of the coming Budget, i.e. the Budget for the year 
1922-23. Sir Malcolm Hailey (the then Finance Member) 
practically admitted in his reply that the wording of Section 
67A (3) was somewhat ambiguous and stated that the 
ambiguity could not be removed without a reference to the 
Law Officers of the Crown. Though Sub-section (5)* of 
Section 67A of the Act, he pointed out, was clear on the 
question of the votability of the excepted items, yet there 
was areal difficulty of interpretation, and the Government 


* See Legislative Assembly Debates, January 26, 1922, vol. ii, 
No, 23; pp. 1948-84. 

8 Legislative Assembly Debates, vol. ii, No. 23, January 26, 1922, 

' * It says : ‘The proposals of the Governor-General in Council for the 

appropriation of revenue or moneys ye A to heads of expenditure 

not specified in the above heads (i.e. items (1) > (5) rape 1-208) 
shall be submitted to the vote of the Bech? A ; 

form of demands for grants.’ 
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sreonstituting that province. It may further, subject to what a 
hs rs follows, repeal or alter, as to that province, any 
any local Yaw made either before or after the commence- 
Legislative. ment of the Act by any authority in British 
paenect- India ‘other than itself. It may not, however, 
without the previous..ganction of the Governor-General, 
| make or take into consideration any law— 
(1) imposing or authorizing the imposition of any new - 
tax, unless’the tax is \oné exempted _ from this provision 
}'by Rules‘made under theAct;? or ' 
| (2) affecting the public. debt of India, or the customs | 
_duties, or any other tax or duty, for the time being in force © 


and imposed by. the authority “Of the ‘pe Govdment 












Council for the general purpose: of e Government 
India, provided“that the impositio alteration of a 
rupdles, (1) above will not be ffect any such tax 
or duty ; or 





/ (2) affecting any power express sly pes 
overnor-General in Council by any Taw for the ti 
nforcé;or ° 
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. .. which is declared by Rules made under the Act to be a 


law which cannot be repealed or altered by it without such 
previous sanction ;* or : 

(9) altering or repealing any provision of an Act of the 
Indian Legislature which, by its own provisions, may not 
be repealed or altered by the local legislature without such 
previous sanction. « 

But an Act or a provision of an Act made by a local 
legislature, and subsequently assented to by the Governor- 
General in pursuance of the Government of India Act, will 
not be deemed invalid by reason only of its requiring the 
previous sanction of the Governor-General under the latter 
Act.? 


SB Jape ee : a age ee | 


/ Finally, the local legislature of any province has not, 


power to make any law affecting any Act of Parliament.® 
As a further limitation upon the powers of the members of 
a local Legislative Council, it is laid down that it will not 


be lawful for any member of the Council to introduce, | 


without the previous sanction of the Governor, Lieutenant- 
Governor or Chief Commissioner, as the case may be, any 


measure affecting the public revenues of a province, or 


imposing any charge on those revenues.* / This provision 


has been inserted, probably with a view to preventing the | 
creation of a public charge on the initiative of private) 


members and maintaining the authority of the Executive 


over the distribution of provincial revenues unimpaired.® | 


But it cannot altogether prevent the Council from forcing 
the hands of the Government by passing a resolution in 
favour, say, of a certain kind of expenditure. ie 
/ABill passed by a local Legislative Council cannot become 


i 


2 See the Local Legislature (Previous Sanction) Rules, Appendix F. 
2 L.e. the Government of Indie Act. ‘ 





* Section 80C of the Act. ; 
8 See in this heranetial. ir9s 205-206 amr 
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‘law until it has received the assent of the head* of the ia 


local Government as well as of the Governor- 
Asseat to =General.? If either of them withholds his assent 
Provincial a ee 
Bills. from the Bill, it lapses.* “Where the Governor- 
General witholds his assent from a Bill duly 

assented to by the head of a local Government, he must 
inform the latter of his reason for such action. The head 
of alocal Government may, instead of assenting to or with- 
holding his assent from a Bill passed by his Legislative 
Council, return it for reconsideration by the Council, either 
in whole or in part, together with any amendments which 
he may recommend,® or, in cases prescribed by Rules 
under the Act, may, and if the Rules so require, must 
reserve® it for the consideration of the Governor-General. 
A ‘reserved’ Bill, ifaassented to by the Governor-General 
within a period of six months from the date of the re- 
servation, becomes law on the publication of such assent. 
But if it fails to receive the assent of the Governor-General 
within the period of six months, it lapses,“unless before the 
expiration of that period either— 

(1) it has been returned by the head of the local 
Government for further consideration by the Council; or 

(2) in the case of the Council not being in session, a 
notification has been published of an intention so to return 
the Bill at the beginning of the next session.” 

Further, where a Bill is reserved for the consideration of 
the Governor-General, the head of the local Government con- 
cerned may, at any time within six months from the date of 
the reservation of the Bil!, wit : the consent of the Governor- 
General, return the Bil) for further consideration by the 


1 T.e. the Governor, Lieutcnant-Governor or Chief Connie : 
& “Section steam Act. * [bid 
c 
eit aa pe "S ction SIA (1) of the Act, 
on ot Tyills ¢ad Rules, see AppendixG. 








226 + +THE INDIAN CONSTITUTION / 


Legislative Council with a recommendation of amendments 
thereto. A ‘reserved’ Bill so returned to the Council for 
further consideration, may, if reaffirmed with or without 
amendment, be again presented to the head of the local 
Government.’ oie 

\The Governor-General may (except where a Bill has been 
reserved for his consideration), instead of assenting to or 
withholding his assent from any Act passed by a local legisla- 
ture, reserve the Act for the signification of His Majesty’s 
pleasure thereon, and in such case the Act will not have 
validity until His Majesty in Council has signified his 
assent thereto and his assent has been notified by the 
Governor-General.? 

Finally, His Majesty in Council has power to disallow) 
any provincial Act even after it has been assented to by 
the Governor-General? y and if His Majesty in Council 
actually disallows any such Act, it will cease to have any 
effect from the date of the notification of such disallowance 
by the head of the local Government. * 


Vaipiry or INDIAN LAws 


Section 84 of the Act provides for the removal of doubts 
Removal of 25 to the validity of certain laws. It lays down- 
doubts as that (I) a law made by any authority in British 


Sai al India shall not be deemed invalid solely on 
certain account of any one or more of the following 
Indian laws. : : 


reasons :— 
(1) in the case of an Act of the Indian Legislature or 


2 It is not clear from the Act wSether the head of the local Govern- 
ment should ‘ reserve’ a Bill for | 1e second time. The Committee ‘ on 
Division of Functions’ ne appa in its report (para. 36) that he 

» should not be bound to rve 4 second Gime those bills in respect of 
which the reservation ae gine was peg Te but might so reserve 
them if he thought fit. ies | 

2 Section 81A (3) of ah 

3 When an Act has bees re: to Dy ‘ae, Governor-General he 

be os send an authentic zee te of State. 
Gi i eR 82 of the Act : 








—_ 





a local legislature, because it affects the prerogative 
the Crown; or 
* .(2) in the case of any law, because the Keaniise 
proportion of non-official members was not complete at 
the date of its introduction into a legislative body or its 
enactment; or 
(3) in the case of an Act of a local legislature, because 

it confers on magistrates, who, are also Justices of the 
Peace, the same jurisdiction over Europ British subjects 
as that legislature, by Acts duly made, could lawfully 
confer on magistrates in the exercise of authority over 
other British subjects in like cases ; ; 

that (II) a law made by any authority in British India and 
repugnant to any provision of the Government of India 
Act or any other Act of Parliament must, to the extent of 
that repugnancy but not otherwise, be void ; and 

that (III) nothing in the Government of India Act, 1919, 
or the Government of India Act, or in any Rules made there- 
under, shall be construed as diminishing in any respect the 
powers of the Indian-Legislature as laid down in Section? 
65 of the Act, and the validity of any Act of the Indian 
Legislature or any local Legislature must not be open to 
question in any legal proceedings on the ground that the 
Act affects a provincial subject, or a central subject, as the 
case may be, and the validity of any Act made by the 
Governor of a province must not be so open to question on 
the ground i 7. not relate to a Reserved subject.? 







? * We paces 1 etieisg xa this connexion ; 
‘It is our it. lewd og ecrereant ft Lila egamaens ; 
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The Government of India Act provides for the classifica- 
tion of subjects, in relation to the functions of Government, 
as central and provincial, and also for the transfer, from 
among the provincial subjects, of subjects (to be referred 
to as ‘ Transferred subjects’) to the administration of the 
Governor acting with Ministers. Nevertheless, as we have 
established before,’ our Constitution is not yet federal. 
In a completely developed federal constitution like that 
of the United States of America, the Courts act as the 
‘interpreters of the Constitution’ * and as the guardians of 
the rights and privileges of the national Government as 
well as of the component States of the Union. Our 
Constitution being still ‘ unitarian ’ in character, Section 84 
of the Act above provides against the interference by a 
court of law in the settlement of any dispute as to whether * 
a particular matter does or does not relate to a provincial 
subject. The Section also provides against similar inter- 
ference in the decision of a question as to whether a certain 
matter relates to a Reserved or to a Transferred subject 


sole judge of the propriety of any legislation which it may undertake 
under any one of these categories, and that its competence so to 
legislate should not be open to challenge in the courts. . . . There 
are advantages ina statutory demarcation of power such as is found 
in some federal constitutions, but we feel that if this isto leave the 
validity of Acts to be challenged in the courts on the ground of 
their being in excess of the powers of the particular legislature by 
which they are passed, we should be subjecting every vernment 
inthe country to an almost intolerable harassment. Moreover, in 
India where the central Government must retain large responsibili- 
ties, as for defence and law and order, a statutory limitation upon 
its legislative functions may be inexpedient.. . . We think therefore 
that it may be better, instead of attempting to bar the legislative 
power of the Government of India in certain spheres of provincial 
business, to leave it to be settled as a matter of constitutional 
practice that the central Government will not interfere in provincial 
thatters unless the interests for which it is itself responsible are 


ree 2 ee 


@irectly affected.'— The Montagu-Chelmsiord Report, para. 212. See 





. 239 of the Report. 
' + Pages 6-9 ante. By) ee 
* Dicey, Law of the Constitution (e\ gun 
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The decision of such controversial matters has been left 
by the Act to the Executive, lest the course of administra- 
tion should be held up in any way. Under the Devolution 
Rules if any doubt arises as to— 

(1) whether a particular matter does or does not relate 
to a provincial subject, 'the decision of the Governor-General 
in Council thereon will be final ;1 or 

(2) whether any matter relates to a Reserved or to a 
Transferred subject, the decision of the Governor thereon 
will be final.? 


* Devolution Rule 4, ® Jbid., Rule 7 
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CHAPTER XV 
PROCEDURE IN THE* INDIAN LEGISLATURE 


Rules and Standing Orders for regulating business in the Indian 
legislatures—Summoning of the Legislative Assembly and the 
Council of State—Prorogation—Adjournment— Time of meetings— 
Quorum—Language in the Indian Legislature—Motions—Voting— 
Repetition of motions—Rules as to amendments—Decision of points 
of order—Powergto order withdrawal—Admission of strangers— 
Closure—Arrangement of business—List of business—Questions— 
Subject-matter of questions—Form and contents of Questions— 
Motions for adjournment for purposes of debate—Resolutions— Form 
and contents of resolutions—Their effect. 


_ There must be in every deliberative assembly some rules 
for the conduct of its business, for the preservation of order 
within it and for the prevention of waste of its time. If 
every member of such an assembly were free to do what- 
ever he liked, the assembly would soon cease to be a 
peaceful law-making body and would lapse into a state of 
disorder and confusion. As Dr. Leacock? says, ‘ any large 

‘gathering which acts at haphazard and without formal rules 
is liable to become a mere babel of tongues.’ Generally 
speaking, every such assembly adopts its own rules of 
procedure. Not to speak of the legislatures of independent 
countries, the Parliaments of the self-governing dominions 
like Australia and the Union of South Africa have power 

‘to make rules and orders with respect to the order and 
conduct of their business and proceedings.’ The position 


1 Elements of Political Science, p. 148. 
The Commonwealth of Australia Constitution Act am. Section 
_ 50; South Africa Act, 1909, Section 58. 


my 
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in India is somewhat different. The Government of India’ 
: Act has authorized Rules and Standing Orders 
giadiag. to be made for the regulation of the course of 


Orders for business and for the preservation of order in the 
regulating 


business in. ‘WO Chambers of the Indian Legislature and in 
Indian Governors’ Legislative Councils. Accordingly, 
pee Rules have been made by the Governor-General 


in Council with the sanction of the Secretary of 
State in Council in the form approved by both Houses of 
Parliament.?. This is the procedure provided by the Act for 
the framing ofsuch Rules. These Rules cannot be repealed 
or altered by the Indian Legislature or by any local legis- 
lature.? The first Standing Orders have been made, as 
provided by the Act,* by the Governor-General in Council 
in the case of the Indian Legislature, and by the Governor 
in Council in the case of a local legislature; they may, 
unlike the Rules, be altered by the legislative body to 
which they relate with the consent of the Governor-General 
or the Governor, as the case may be. If any Standing — 
Order is repugnant to the provisions of any Rule made 
under the Act, it must, to the extent of that repugnancy, ? 
be void. 
' Let us first discuss the procedure of business in the two 


Chambers of the Indian Legislature before we pass on to 


Governors’ Legislative Councils. 


PROCEDURE IN THE INDIAN LEGISLATURE 


The Governor-General appoints by notification the date 
and place for a session of each Chamber of the Indian 


1 Sections 67 (1) and 72D (5) of the Act. j 

2 Government of India Notifications Nos. 121-29, Legislative 
Department ; The Gazette of India (Extra.), September 27, i 

° Section 129A (1) of the Act. 

ae 67 (6) and 72D (7) of the Act. \ 
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Legislature. The Secretary? of each Chamber issues a 
summons to every member thereof for the date 

— and place thus appointed.3 After the com- 
Assembly | ™mencement of a session, each House sits on 
pak such days as its President, having regatd to 
the state of its business, directs from time to 

time.* A session of either House is brought to a close by 
prorogation which is effected by the Governor- 
General by notification or otherwise.5 On the 
termination of a session by prorogation all 
pending notices lapse, and fresh notices must be given for 
the next session.© But Bills which have already been 
introduced are carried over to the pending list of business of 
the next session and begin their progress again at the point 
vad have already reached.” Thus the Indian practice avoids 

_ that unfortunate necessity of the ‘slaughter of the inno- 
» cents,’® which is generally the effect of a prorogation of a 
session of Parliament in England. But if the member in 
charge of a Bill makes no motion with regard to it during 
two complete sessions, it will lapse unless the House, in 
which the Bill has been introduced, makes, on a motion by 
that member in the next session, a special order for its 
continuance.® But on the dissolution of either House all 
Bills which have been introduced into the House which has 
been dissolved, or which have been sent to that House 


Proroga- 
tion. 


1 Section 63D (2) of the Act and the Legislative Assembly and the 
Council of State Standing Order 3(1). 
® The Secretary and his assistants are appointed by the Governor- 
General and hold office during his pleasure. 
* The Legislative Assembly and the Council of State Standing 
Order 3 (2). 
* Ibid., 3 (3). 
5 Section 63D (2) of the Act. 
© The Legislative Assembly and the Council of State Standing 
Order 4 (1). 
7 Ibid., 4 (2). 
of Lowell, Government of England, vol. i, p. 247. 
® The Legislative Assembly and the Council of State Standing 
Order 4 (Proviso). 
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after being passed by the other House but which have not 
; yet been passed by the Indian Legislature, must 
— lapse. A meeting of each House is adjourned 
by its President. An adjournment only sus- 
pends the transaction of current business. 
Ordinarily,,each Chamber meets at 11 a.m. and 
aol sits till 4 p-m., unless the Governor-General 
otherwise directs.” 

The presence of at least twenty-five members is neces- 
sary to constituté"a quorum in the case of the 
Legislative Assembly, and of at least fifteen 
members, in the case of the Council of State. Neither 
House can transact any business unless there is a quorum 
in it. If the President of either House ascertains on a 
count at any time during a meeting, that a quorum is not 
present, he must adjourn the House until the next day 
of sitting. The members of each House must 
sit in such order as its President may direct. 
A member desiring to make any observation 
on any matter before the House must speak from his 

place, rise when he speaks, and address the 
br aegoondy President. Whenever the President rises, any 
speaking, © member speaking must resume his seat.> If, 
for the purpose of explanation during discus- 
sion or for any other sufficient reason, any member has 
occasion to ask a question of another member 
ae on any matter then under the consideration of 

: the Honse, he must ask the question through the 

President.® 


Quorum. 


Seating of 
members. 


* Section 63D (3) of the Act. ‘ 

? The Legislative Assembly Standing Order 6 and the Council of 
State Standing Order 5. 

* Indian Legislative Rule 13. 

*L. A. S.O. 25 and C.S.S.O. 24. But no demand for a count to 


ascertain the presence of a quorum can be made within one hour of ; 


j 


| 
7 
| 


® Joid., 27 and ibid., 26. © Ibid., 28 and ibid., 27, 
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The business of each Chamber of the Indian Legislature 
is to be transacted in English; but the President 
Language in thereof may permit any of its members un- 
-yee rol acquainted with English to address the Chamber 
in a vernacular language.} 2 
If any matter requires the decision of either House, 
it must be brought forward by means of a 
question put by the President on a motion 
proposed by a member.? All questions are determined by 
a majority of votes of the members present other than the 
person presiding, who, however, has and must exercise a 
casting vote in the case of an equality of votes.* 
Votes are taken by voices or division.* - The 
procedure adopted is as follows: When the President states 
the question to be voted upon, those members who are 
in favour of it say ‘aye’ and those against, say ‘no’- 
According to the apparent preponderance of voices he 
‘declares whether the ‘ayes’ or ‘noes’ ‘have it’. If, 
however, his opinion is challenged and a division is wanted 
by any member, he orders a division. The result of the 
division is then announced by the President and 
oe is not open to further challenge.5 A motion 
"in either House must not raise a question sub- 
stantially identical with one on which the House has given 


Motions. 


Voting. 


+Indian Legislative Rule 14. 

* The Legislative Assembly Standing Order 30 (1) and the Council 
of State Standing Order 29 (1).—For instance: 

‘Mr. President : The qnestion is : 

‘ That the clause, as amended, do stand part of the Bill.’ 

The motion then is either adopted or negatived. 

; % Section 63D (4) of the Act. See pages 33-34 in this connex- 
on, , * 

* The Legislative Assembly Standing Order 30 (2) and the Council 
of State Standing Order 29 (2). Votes must be taken by division if 
any member so desires. This is the case also in Bengal. 

The Legislative Assembly S' Order 30 (3) and the Council 
of State Standing Order 29 (3). Vide The Bengal Legislative Council 
"oso 1927, p. 317, for the method of takin g votes by division in 

Bengal. — Bese ieee rie chess ore hy i 
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a decisionin the same session.!' An amendment must be 
5 relevant to, and within the scope of, the motion 
Rules asto to which it is moved.? It is not in order if it has 
a merely the effect of a negative vote.? Besides, 
an amendment on a question must not be 
inconsistent with a previous decision on the same question 
at the same stage of any Bill or other matter. The 
President can refuse to put an amendment which he 
considers frivolous.5 | 
After the member who makes a motion has finished his 
speech, other members may speak to it in stich order as 
the President may call uponthem.® Except in the exercise 
of a right of reply or as otherwise provided by the Rules 
or Standing Orders, no member can speak more than once 
to any motion.” But, with the permission of the President, 
he may offer a personal explanation which will not raise 
any debatable issue. A member who has moved a motion 
may speak again by way of reply, and if the motion is 
moved by a non-official member, the Member of the 
Government to whose department the motion relates has 
the right of speaking (whether he has previously spoken in 
the debate or not), after the mover has replied. The 
President of either House may address the House before 
submitting a question to its vote.!° ‘ 
All points of order are decided by the President and his 
decision is final.14 A member may at any time 
etna submit a point of order for his decision, but in 
order. doing so he must confine himself to stating the 
point only.?? 


* Legislative Assembly Standing Order 31 and Council of State 
Standing Order.3/ 





2 Ibid., 33 ang: atts : 82. ‘Jubid * Ibid. 
* Tbid. : *1.A.S.0. 32 and C.S.S.0O, 31. 
i a foid. 
roe, 


figle wy see App: y hs this connexion, ve e 
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It is the duty of the President of either House to 
preserve order.! He has all powers necessary for the 
purpose of enforcing his decisions on all points of order.? 
He may direct any member whose conduct is in his opinion 

grossly disorderly to withdraw immediately 
ag to from the House to which he belongs, and any 
withdrawal. member so directed to withdraw must do so 

forthwith and must absent himself during the 
remainder of the day’s meeting.* -If a member is ordered 
to withdraw a second time in the same session, he may be 
directed by the President to absent himself from the meet- 
ings of the House for any period not longer than the 
remainder of the Session, and such direction must be 
obeyed.* The President of either House may, in the case 
of grave disorder, suspend its sitting for a time fixed by 
him.§ 

The admission of visitors to the Visitors’ gallery, of 
representatives of the Press to the Press gallery, 
and of officials to the Official gallery, in each 
Chamber during its sittings, is regulated in 
accordance with orders made by the President thereof with 
the approval of the Governor-General. The President may, 
whenever he thinks fit, order the Visitors’ or Press gallery 
in it to be cleared.7 

President Lowell says that almost all great legislative 
bodies at the present day have been forced to 
adopt some method of cutting off debate, and 
bringing matters under discussion to a decisive vote.® 
They have been driven, he continues, to do so partly asa 


Admission 
ofstrangers. 


Closure. 


* 


+ Indian Legislative Rule 17 qa)4 ene > rr aes 
» dbad., 17 (2). DL Abia: 
5 Ibid. 17 (3). : 


® The Legislative Assembly Stat diag Order 35 and the Council 
of State Standing Order 34, : ar reae 
? Ibid., 36 and ibid., 35. een eno 
2 VON 1, p. BO2y > & 


. Lowell, Government of Eng: 
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defence against wilful obstruction by minorities, and partly 
as a means of getting through their work. The mode of 
procedure adopted to achieve this end is known as closure. 
Recourse to this process is had in the Indian Legislature 
(as well as in our local legislatures). At any time after 
a motion has been made, any member may move ‘ that the 
question be now put’, and, unless it appears to the 
President that the request is an abuse of the Rules or 
Standing Orders of the House, or an infringement of the 
rights of reasonable debate, the motion ‘that the question 
be now put’ must be put without amendment or debate.? 
If such a motion is carried, the original question, the 
debate on which has thus been terminated, must be put 
without further amendment or debate.* But in the case 
of a motion relating to an official* Bill, there is a further 
provision. At any time after such a motion has been made, 
the Member in charge of the Bill may request the President 
to put the question, and unless it appears to the President 
that the request is an abuse of the Rules or Standing 
Orders of the House, or an infringement. of the rights of 
reasonable debate, the question must be put without amend- 
ment or debate.5 A closure may be moved at the con- 
clusion of a speech, or while a member is addressing 
the House. 

It need not, perhaps, be pointed out that the discretion 
left to the Chair as to when a motion for the closure should 
be allowed is a great safeguard against the infringement 

1 Lowell, Government of England, vol. i, p. 292. 

* The Legislative Assembly Standing Order 34 and the Council of 
State Standing Order 33. 

* Provided that the President may allow any member any right of 
reply which he may have under the Standing Orders of the House. 

* And also in the case of a motion relating to a Bill relating to a 
Reserved subject in the provincial legislature. This, however, is 
not the case in Bom 


5 But the proviso phe in foetnote 3 above will also apply to this 
case. The Mg meneineny peencing Order 34 andthe Council 


of State Standing Order 33. . 
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of the rights of minorities. To no small extent does the 
proper consideration of a question depend upon an impartial 
exercise of this discretion; since, the House itself will seldom 
reject a closure motion if it gets a chance to vote upon it. 

The Governor-General, after considering the state of 

business of each House, allots, at the beginning 
Arrange- of each session, as’ many days as are in his 
Business. | OPinion possible, compatibly with the public inte- 

rests, for the business of non-official members 
in the House. He may allot different days for the disposal 
of different classes of such business, and, on days so 
allotted for any particular class of business, business for 
that class has precedence. On other days no business other 
than Government busines can be transacted except with 
the consent of the Governor-General in Council.* 

On days allotted for the transaction of official business, 
the Secretary of each House arranges that business in such 
order as the Governor-General in Council may direct.? 
‘The relative precedence of notices of Bills and resolutions 
given by non-official members of either House is deter- 
mined by ballot held in the presence of the Secretary of the 
House. Any member may attend at the time of. the 
ballot if he wishes to do so.* Bills introduced by non- 
official members, which have reached certain stages 
in their progress, are arranged in such order as to give 
priority to the Bills which are most advanced.5 The 


+ Indian Legislative Rule 6. 

? The Legislative peomly Standing Order7 and the Council of 
State Standing Order 6 

* The ballot, in the case of the Assembly only, is held on) such 
day, not being less than fifteen days before the day with reference 
‘to which the ballot is held, as the President may direct. 

Legislative Assembly Standing Order 7A and 7B and Council of 

State Standing Order 6. See App. P in this connexion. 

* Jbid., Schedule I. 

*For further details , see the Legislative Aseombiy root Ai Order7A | 
and 7B and also the Council of State Standing Orde 
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relative precedence of the other non-official Bills which have 
been introduced, but which ‘have not yet reached those 
stages, is determined by ballot. If, however, any such 
Bills stand over from the last session, they will have 
priority in the order of their date of introduction.? 

A list of business for each day is prepared by the Secre- 
pe tary of each House, and a copy of it is given to 
f ret every member.? Except as otherwise provided 

in the Rules or Standing Orders’ of the House, no 
business other than that included in the list is to be transac- 
ted at any meeting without the permission of the President.* 
Any business, in the case of the Council of State, not 
“disposed of on the day is to stand over till the next day of 
the session available for the business of the class to which 
it belongs, or till such other day in the session so available 
as the Member in charge may desire ; but non-official business 
so standing over will have no priority on such day unless 
it has been commenced, in which case it will have priority 
over non-official business fixed for that dateS. In the case of 
the Assembly, non-official business set down for any day 
and not disposed of on that day cannot be set down for any 
subsequent day, unless it has gained priority at the ballot 
held with reference to that date. But any such business 
which has been commenced must be set down for the next 
date allotted to business of that class, and will have prece- 
dence over all other business set down for that date.® 
Every notice required by the Rules or Standing Orders of 
either House must be given in writing addressed to the 
Secretary.? It is. the duty of the Secretary to circulate 


1 For further details, see the Legislatlve Assembly Standing 
On bi 7A and 7B and also the Council of State Standing Order 6. 
bid. 


° Legisiative Assembly Standing Order 8 and Council of State 
: Steading Order 7. * bid. 
5 Council of State Standing Order 8. ° L.A. S.O.9. 

7 Legislative ve Assembly Standing Order 11 and Council of State 

Standing Order 10, ah 
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to each member of the House a copy of every notice or 
other paper which is required to be made available for the 
use of members.* 

We have hitherto confined ourselves to the statement of 
the general rules of procedure in the two Chambers of 
the Indian Legislature. We shall now attempt to show 
how the Legislature criticizes and controls the actions of 
the Central Government by means of questions and dis- 
cussions, how it makes laws, and, lastly,.how it grants 
supplies to that Government in order to enable it to meet 
a portion of its expenditure. 

The first hour of every meeting of either Chamber is 
available for the asking and answering of 
questions.2 Any member may address a question 
to any Member of the Government for the purpose of 
obtaining information on a matter of public concern within 
the special cognizance of the latter.* The question must 
relate to the public affairs with which the latter is officially 
connected, or to a matter of administration for which he is 
responsible. A question addressed to a non-official 
member must relate to some Bill, resolution or other 
matter connected with the business of the Chamber, for 
which he is responsible.5 The right of asking questions was 
first conceded by the Indian Councils Act of 1892. This 
right was enlarged by the Indian Councils Act of 1909, by 
allowing the member who put the original question to ask 
a supplementary one. Under the existing Rules, unless the 
President, with the consent of the Government Member 
whose department is concerned, otherwise directs, not less 


Questions. 


1 Legislative Assembly Standing Order 12 and Council of State 
Standing Order 11. 

2 Tbid., 10 and iéid., 9. 

* Indian Legislative Rule 8. 

* Legislative Assembly Standing Order 4 and Council of State 
—- Order 13. x 


: 
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than ten clear days’ notice of a question must be given.? 
This enables the Member to prepare his answer. In the 
British House of Commons one day’s notice is sufficient 
except in special cases.2 The President may, within the 
period of notice, disallow any question or any part of it on 
the ground that it relates to a matter which is not primarily 
the concern of the Governor-General in Council. 

No question can be asked with regard to any of the 

following subjects,* namely :—! 
Subject- (1) any matter affecting the relations of His 
matter of P 
questions.  Majesty’s Government, or of the Governor- 
General in Council, with any foreign State; 
* (2) any matter affecting the relations of any of the 
foregoing authorities with any Prince or Chief under the 
suzerainty of His Majesty, or relating to the affairs of any 
such Prince or Chief or to the administration of the 
territory of any such Prince or Chief ; and 
(3) any matter which is under adjudication by a Court 
of Law having jurisdiction in any part of His Majesty’s 
Dominions. 

If any doubt arises whether any question does or does 
not come within these restrictions, the decision of the 
Governor-General thereon is final. 

In matters which are or have been the subject of 

controversy between the Governor-General in 
Form and Council and the Secretary of State or a local 
contents of ‘ 
questions, Government, no question can be asked except 
as to matters of fact5, and the answer must be 


1 Legislative Assembly Standing Order 13 and Council of State 
Standing Order 12. ‘ 

: rr ge Parliament, p. 112. * Indian Legislative Rule 7, 

Lbid., 8. : 

5 * A question is a demand for information, It may sometimes be 
used for a purpose beyond that simple request ; but, if it is so used, it 
must be with care: for, it is obvious that point soon arrives where 
the cross-examination of a minister becomes a debate and thus 


16 . 
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confined to a statement of facts.1_ A question cannot bring 
in any name or statement not strictly necessary to make, it 
intelligible ;* nor should ittontain arguments, inferences, 
ironical expressions or defamatory statements, or ask for 
an expression of opinion or the solution ofa hypothetical 
proposition.? Nor can any question be asked regarding 
the character or conduct of any person except in his official 
or public capacity. If a question contains a statement by 
the member himself, he must make himself responsible for 
the accuracy of the statement.> - Finally, it must not be of 
excessive length.© The President of either House is to 
decide whether any question is admissible or not under the 
Rules or Standing Orders of the House.? He may disallow 
any question if, in his opinion, it is an abuse of the right 
of questioning or calculated to obstruct or prejudiciaily 
affect the procedure of the House.® 
If a question, the notice of which has been given, 

ig not put or the member in whose name it stands is 
absent, the President, at the request of any member, may 
direct that the answer to it be given, presumably on 
the ground of public interest.2 On the same ground i 
answer to a question may be declined. Questions must be 


/ 


passes beyond the bounds of order’.—Statement by the President of 
the Assembly on September 1, 1921.—Jndia’s Parliament, vol. ii, p. 5. 

1 Indian Legislative Rule 9; see also in this connection a statement 

by ea President of the Assembly in Judia’s Parliament, vol. ii, 
R Legislative Assembly Standing Order 15 and Council of State 
Standing Order 14. 

% Jbid. A question cannot insinuate that members of Government 
often act in bad faith in the answers which they give. —Jndia’s Parlia- 
ment, vol. ii, p. 6 

* Ibid. 

5 Ibid. 

© Legislative Assembly Standing Order 15 and Council of State 
Standing Order 14, , 

7 Ibid., 16 and ibid., 15. 

8 Tbid. 

°L, A. S. O. 19 and C, S. S, O, 18, 
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put and answers given in such manner as the President 
may determine.? 

ny member may put a supplementary question for the 
purpose of further elucidating any matter of fact regarding 
which an answer has been given,? but the President may 
disallow any supplementary question if, in his opinion, it 
infringes the Rules relating to the subject-matter of 
questions.* ~ In the case of a supplementary question, the 
member to whom it is addressed may demand previous 
notice ‘that a proper answer may be given.’ No 
discussion is permitted in respect of any question or of 
any answer given to a question,*’ and in this respect 
th® Indian practice differs from the French custom of 
‘ interpellations’. 

As Mr. Lowell® poifts out in another connection, 
questions may be asked from various motives: sometimes 
they are asked by a member simply to obtain information; 
sometimes to draw public attention to a grievance ; some- 
times to embarrass the Government; and sometimes with qa 
view to showing ‘ to his constituents the attention which he 


1 Legislative Assembly Standing Order 18 and Council of State 
Standing Order 17. é 

The procedure in the Assembly is as follows :— 

Any member who desires an oral answer must place a star against 
nis question when he gives notice of it. If any question is not so 
marked with a star, it is not answered orally, but is printed, with its 
answer, in the official report of the business of theday. ‘ Supplemen- 
tary questions, therefore, cannot arise out of the answers to unstarred 
questions ’.—Statement by the President of the. Assembly on the 
‘procedure in regard to question and answer’; wide India’s Purlia- 
ment, vol, ii, p. 7. ; : 

(In the Bengal Legislative Council aiso, questions marked with 
asterisks are answered orally, Answers to unstarred questions are 
printed and laid on the table, and copies thereof are furnished to the 
questioners. A supplementary question can be put there in the case 
of an unstarred question). 

2 Indian Legislative Rule 10; see also the foot-note above, 

3 Ibid. See pages 241-42 ante. 

* Legislative Assembly Standing Order 20 and Council of State 
Standing Order 19. 1} 

5 Lowell, Government of England, vol. i, p. 332. 
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devotes to public affairs and to their special interests.’ 
Though the right to ask questions is liable to abuse and 
its exercise may sometimts cause unnecessary waste of 
time, the usefulness of this right, however, cannot be 
questioned. What Sir Courtenay Ilbert* says in connection 
with the English custom of questioning, is no less applicable 
to the Indian practice. According to him, ‘there is no 
more valuable safeguard against maladministration, no 
more effective method of bringing the searchlight of 
criticism to bear on the action or inaction of the executive 
government and its subordinates. A minister has to be 
coustantly asking himself, not merely whether his “| 
ings and the proceedings of those for whom he 
responsible are legally or technically defensible, but what 
kind of answer he can give if questioned about them in the 
house (of commons or lords), and how that answer will 
be received °. 

While asking questions in itself affords no opportunity 
for passing judgment upon the actions of the 
Government, a ‘ motion for adjournment,’ on 
ment for the other hand, furnishes a means by which any 
oho act’ or omission by any department of the 

Government may be criticized and even censured, 
A member of either House may move, with the consent 
of the President, a motion for the adjournment of the 
House for the purpose of discussing a definite matter of 
urgent public importance. Leave to make such a motion 
can be asked for after questions have been disposed of and 
before the list of business for the day is taken up for 
consideration. The member asking for such leave must, 
before the commencement of the sitting of the day, leave 


Motions for 


1 [lbert, Parliament, p. 113. 
we "4 Teciala Legislative Rule 11. 
; tive ssembly Standing Order 21 and C e 
Stoddiee Order 20. 5 See ete 
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with the Secretary of the House a written statement of the 
matter he proposes to discuss.* 

This right to move an adjowrnment of either House is 
subject, however, to the following restrictions,? namely :— 

(1) not more than one such motion can be made at the 
same sitting of the House ; 

(2) not more than one matter can be discussed on the 
same motion, andthe motion itself must be restricted to a 
specific matter of recent occurrence ; 

(3) the motion must not revive discussion on a subject 
which has been considered in the same session ; 

(4) the motion must not anticipate a matter already 
appointed for consideration, or in reference to which a 
notice of motion has been previously given ; and 

(5) the motion must not deal with a subject on which a 
resolution could not be.moved. 

In the British House of Commons the Speaker may 
decline to submit a motion for adjournment to the House 
if, in his opinion, the subject to be brought forward is not 
definite, urgent, or of public importance.? Such power is 
also vested in the President of either Chamber of th 
Indian Legislature. He too must first be satisfied abou 


the definiteness,* urgency> and public importance of the 
subject to on a motion for an adjournment 


before he will agree to submit the motion to the Chamber.® 


* Legislative Assembly Standing Order 22 and Council of State 
Standing Order 21. 

® Indian Legislative Rule 12, 

° May, Parliamentary Practice, p. 227. 

* See the President’s Ruling in 8 Assembly, Spy 38 10, 1922 ; 
Legislative Assembly Debates, vol. ii, No. 13, p. 1453. 
Pi. Legislative Assembly Debates, March 14. "1922 ; pp. 3016 and 


© On September 4, 1928, the President of the Assembly gave a fur- 
ther. rnling regarding the admissibility of a motion for adjournment:— 
‘Generally speaking, motions for adjournment ... must have 
some relation, directly or indirectly, to the conduct or default on the 
part of ‘Government and must bein the nature of criticism of the 


it 


* 
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If, however, he is of opinion that the matter proposed to 
be discussed is in order, he reads the statement previously 
supplied to the Secretary to the Chamber and asks if 
the member desiring the adjournment has the leave of the 
Chamber to move the adjournment. If the leave is given 
unanimously, or if, when the President, in the case of an 
objection, requests those members who are in favour of 
leave being granted to rise in’their places, not less than 
twenty-five members in the case of the Assembly and not 
TéSs, than fifteen in the case of the Council of State rise 
accordifiply; tH®-President declares that leave is granted 
and that the motion will be taken up at 4 p.m. or, if the 
President, with the consent of the Member of Government 
concerned so directs, at an earlier hour at which the business 
of the day may terminate.! If however, Jess than the 
minimum number in each case rise, the President informs 
the member that leave has not been granted.* On a motion 
to adjourn for the purpose of discussing a definite matter 
of urgent public importance the only question that may be 
put is ‘That the Assembly, or the Council, do now 
adjourn.’? If this motion is carried, it amounts, according 
to constitutional practice, to a vote of censure* upon the 
Government. If, however, the debate is not concluded 
by 6-p.m. in the case’ of the Assembly and within 
two hours in the case of the Council of State, it must 
automatically terminate and no question can be put.> No 


, 

action of Government. Iam quite clear about that, and I am sup- 
ported by the Parliamentary precedents in that respect.’— Vide Legzs- 
lative Assembly Debates, September 4, 1928, pp. 152-54. 

1 Legislative Assembly Proceedings, pp. 3791-92. Also Legisiative 
Assembly Standing Order 23 and Council of State Standing Order 22. 

® Legislative Assembly Standing Order 23 and Council of State 

Standing Order 22, 
8 Tbid,, 24 and idid., 23. 

* Generally speaking, it isso. (See foot-note 6 on page 245). This 
is also the case in the British House of Commons. 

5 Legislative Assembly Standing Order 24 and Council of State 
Standing Order 23. ; f 
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member can speak during the debate for more than fifteen 
minutes. 

_ The Governor-General may disallow any such motion for 
adjournment as has just been described, on the ground that 
it cannot be moved without detriment to the public interest 
or on the ground that it relates to a matter which is not 
primarily the concern of the Governor-General in Council.* 

As the procedure to be followed in the case of a motion 

for adjournment is rather difficult of clear comprehension, 
we propose to describe below, by way of illustration, a 
typical case taken from the proceedings? of the Legislative 
Assembly, dated March 28, 1922 :— 
- Mr. K. B. L. Agnihotri (Central Provinces Hindi Divi- 
sion: non-Muhammadan) : Sir, I rise to ask for your leave 
for moving an adjournment of the business of the Assembly 
to-day for the purpose. of discussing a definite matter of 
urgent public importance, namely, the conduct of the 
Deputy Commissioner of Delhi in prohibiting a public open 
air meeting which was to have been held on the 23rd of 
March, 1922, to consider the Khilafat question, etc. . .. 

The Honourable Sit William Vincent (Home Member) : 
I make a formal objection merely to ascertain whether the 
House or a sufficient number of the members wish to 
discuss it. . , . 

Mr. President: Objection having been taken, I am to 
request those members who are in favour of leave being 
given, to rise in their places. . . . Not less than twenty-five 
members having risen, the debate will be set down for four 
o’clock this afternoon or for any earlier hour at which our 
proceedings terminate. 7 

The motion was ultimately set down by the President for 
four o’clock unless the Home Member found himself in a 


1 Indian Legislative Rule 22 (2). 
® Legislative Assembly Debates, March 28, 1922, pp. 3790-91 
and 3834-39. 


. 
\} 
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position to take it earlier, if the business of the Assembly 
had terminated at an earlier hour. ‘This incident took place 
just after questions had been disposed of and before the list 
of business for the 28th of March, 1922, was entered upon. 
Later: 

Mr. K. B. L. Agnihotri (at 4 p.m.): I want to move for 
an adjournment of the business of the Assembly for the 
purpose of considering a definite matter of urgent public 
importance, namely, the conduct of the Deputy Commis- 
sioner of Delhi in prohibiting a public open air meeting 
tee 2% 

Mr. Agnihotri then made a long speech condemning ‘ the 
action and conduct of the Deputy Commissioner of Delhi.’ 
In his peroration he exhorted the Assembly to support him 
and pass a vote of censure on the Deputy Commissioner. 
He was followed by other speakers who either supported or 
condemned the action taken by the Deputy Commissioner. 

Several members wanted then the question to be put and 
it was thus put :— 

Mr. President: The question is: 
‘That this House do now adjourn.’ 
The Assembly then divided as follows: 
Ayes—29 and Noes—34. 

The. motion was therefore negatived. Had it been 
adopted, it would have amounted to a vote of censure upon 
the conduct of the Deputy Commissioner and also upon the 
Government which supported him. ; 

Besides motions for adjournment, resolutions! afford 

» Opportunities to members of criticizing the acts 
= or omissions of tHe Government. Sometimes a 
resolution is moved by a member in order to 


+ There were as many.as 122 resolutions moved in the first Council 
of State, of which 101 were private and 21 official; and the total 
number of resolutions moved in the first Legislative Assembly was 
137, of which 114 were private and 23 official.— Work of the Indian 
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bring forward ‘a favourite project of his own,’ which may 
not have any connection with politics. It may be moved, 
for instance, in the form of a request to the Government to 
do or forbear from doing a certain act. The right to move 
resolutions on the budget and on all other matters of 
general public importance was for the first time conceded 
by the* Indian Councils Act, 1909. Under the existing 
Rules and Standing Orders any member of either 
peer “eng Chamber of the Indian Legislature may move a 
resolutions, ‘eSOlution relating to a matter)of general public 
interest.2_ It must be clearly and precisely ex- 
pressed and must raise substantially one definite issue.” 
Besides, it must not contain arguments, inferences, ironical 
expressions or defamatory statements,*? nor should it refer 
to the conduct or character of persons except in their official 
or public capacity. There are the same restrictions imposed 
regarding the subject-matter of a resolution as we have seen 
in the case of a question.5 The Governor-General is to 
decide as to whether a particular resolution does or does 
not come within the scope of those restrictions, and his 
decision thereon is final. Every resolution must be in the 
form of a specific recommendation to the Governor-General 
in Council.? The President of either House is to decide 
on the admissibility of a resolution.® 
A member desiring to move a resolution must, unless 
the President, with the consent of the Member of the 
Government*to whose department the resolution relates, 


Legislatures, compiled under the order of the National Gonference, 
pp. 12 and 24. 

Thése resolutions related to various subjects, r 

1 Legislative Assembly Standing Order 59 and Council of State 


Saaee Order 58. ajoue 

Zz , 
* Tbid. 5 See p. 241 ante. 
® Indian Legislative Rule 23. 7 Ibid. 


® Legislative Assembly Standing Order 60 and Council of State 
Standing Order 59, 
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shortens the period, give fifteen clear days’ notice of his. 
intention to do so, and submit, along with the notice, 
a copy of the resolution he wishes to move.! The 
Governor-General, however, may, within the period of 
notice, disallow any resolution or any part of it, on the 
ground that it cannot be moved without detriment -to the 
public interest, or on the ground that it relates to a matter 
which is not primarily the concern of the Governor-General 
in Counci].2. A member in whose name a resolution stands 
on the list of business must, when called on, either with- 
draw it or move it; in the latter case, he must begin his 
Speech by a formal motion.* If, however, he is found 
absent, the resolution standing in his name will be deemed 
to have been withdrawn, except when, in the case of the 
Assembly only, any other member, duly authorized by bim 
in writing, moves the resolution with the permission of the 
President. Except with the permission of the President, 
no member can speak ona resolution for more than fifteen 
minutes. But there are two exceptions to this rule: The 
mover of a resolution, when moving it, and the Member 
of the Government to whose department the resolution 
relates, when speaking for the first time, may speak for 
thirty minutes.5 If a resolution, or an amendment to a 
resolution, has been moved in either Chamber, it cannot be 
withdrawn except with the leave of the Chamber.® No. 
discussion is allowed on a motion for Jeave to withdraw a 
resolution except with the permission of the President of the 
Chamber.” After a resolution has been moved, any member 
may, subject to the Rules and Standing Orders relating to 

* Legislative Assembly Standing Order 58 and Council of State 
Standing Order 57. 

® Indian Legislative Rule 22 (1). 

* Legislative Assembly Standing. Order 61 and Council of State 
Standing Order 60. * Joid. 

> Or, in the case of the Assembly only, for such longer time as 


the President may permit. 
®L. A.S.O. 66 and C.S. S. O. 65, 7 Ibid. 
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resolutions, move an amendment to the same.! The 
discussion of a resolution must be strictly confined to its 
, subject-matter. If a resolution which has been admitted 
is not discussed during a session, it will be supposed to 
have been withdrawn.” If a resolution has been moved, 
no resolution or amendment raising substantially the same 
question can be moved within one year.* Similarly, if a 
resolution is disallowed or withdrawn, no other resolution 
raising substantially the same issue can be moved during 
the same session.* A copy of every resolution passed by 
either House is forwarded to the Governor- 
eta General in Council; but any such resolution 
will be regarded as a mere recommendation to 
him.> He will deal with it ‘as carefully, or as carelessly 
as he thinks fit’. A resolution, unlike a law, is not binding 
upon the executive Government. 
Save in so far as is otherwise provided by the Act 
or Rules made thereunder, no discussion of a 
pr poner a matter of general public interest can take place 
ofgeneral by means of a motion otherwise than on a 
bona resolution duly moved except with the consent 
otherwise of the President and of the Member of the 
petted Government to whose department the motion 
relates. All such motions are subject to the 
same restrictions as resolutions. The Governor-General 
may disallow any motion or part of a motion on the ground 
that it cannot be moved without detriment to the public 
interest or on the ground that it relates to a matter which 
is not primarily the concern of the Governor-General in 
Council.® 
+ Legislative Assembly Standing Order 64 and Council of State 
Standing Order 63. 
2 Joid., 69 and 7z67d., 68. 
% Jbid., 70 and ibid., 69. 


+ [bid., 70 and ibid., 69. 
5 Indian Legislative Rule 24. © Ibid., 24A. 
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Committees of the Indian Legislature—Select Committees—Com- 
position of Select Committees—Joint Committee of both Houses— 
Committee on Petitions—Committee on Public Accounts—Procedure 
for legislation—Introduction of a Bill—Motions after introduction— 
Reference to a Select Committee—Procedure after presentation of 
Teport— Proposal of amendments—Passing of a Bill—Withdrawal of a 
Bilf—Reconsideration of a Bill—Procedure regarding legislation in 
both Houses—Conferenge for discussing a difference of opinion 
between two Houses—How supplies are granted—Excess grants— 
Supplementary grants—Duty of the Committee on Public Accounts— 
Communications between the Governor-General and either Chamber 
of the Indian Legislature. 


A modern representative assembly has to do so much 
Comeiliivees work that it is not possible for it to do every- 
of the thing in full meeting. It has, as has been 
po me remarked by President Lowell in another con- 

nection,’ neither the time, nor the patience nor 
the requisite knowledge for the various functions it has got 
to discharge. The instruments that it employs to help it 
in its work of deliberation and legislation are committees 
ol stad 2 ca Our Indian Legislature 
is not an exception to this general practice. There are the 
Select Committee, Joint Committee, Committee on Petitions 
relating to Bills and the Public Accounts Committee to help 
it in its work.? 

A Select Committee may be appointed by either House 

f the Indian Legislature to consider some special matter 

+ Government of England, p. 264. 


*® For the Standing Committees of the Indian Legislature, see 
Appendix J. 
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that may be referred to it—either a Bill or a proposal y 
amend a Standing Order or some other subject 
rr ca ae about which the House wishes tg_institute an 
inquiry. When a particular Bill is referred to a 
Select Comrfiittee it may hear expert evidence and repre- 
sentatives of special interests affected by the bill. 
The composition of Select Committees is not based upon 
any uniform principle ; they are differently con- 
Tia stituted to serve different purposes. In the case 
Committees. Of a*Select Committee! appointed by either 
House to consider a Bill, the Member of the 
Government? to whose department the Biil relates, sthe 
member who has introduced it and the Law Member of the 
Governor-General’s Executive Council, if he is a member 
of the House, must be members thereof. The other mem- 
bers of the Committee are appointed by the House. But if 
the Law Member is not a member of the House, then the 
Deputy President or one of the Chairmen in the case of the 
Assembly and one of the Chairmen in the case of the 
Council must be appointed a member of the Committee. 
In the case of a Select Committee appointed by the 
Assembly to consider a Bill, the Law Member 
The Chair- or, if the Law Member is not a member of the 
Select House, the Deputy President if he is a member 
—— of the Committee, and if the Deputy President is. 
by either not a member of the Committee, then a Chair- 
peserving man of the Assembly must be the Chairman of 
a Bill. the Committee ; and if two or more Chairmen of 
the Assembly happen to be thembers of the 
Committee, then the person whose name stands first in 


1 Legislative Assembly Standing Order 40 and Council of State 
Standing Order 39. 
. 2 © Member of the Government’’ means here a Member of the 
Governor-General’s Executive Council, and includes any member to. 
whom such Member may delegate any function ee to him under 
the Rules or Standing Orders ’ of the House. 


‘ 
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the panel of such Chairmen is to be its Chairman. Simi- 
larly, in the case of a Select Committee of the Council, the 
Law Member or, if he is not a member of the Council, a 
Chairman of the Council must be its Chairman ; and if two 
or more Chairmen of the Council] are members of. the 
‘Committee, then the person whose name appears first in 
the panel of such Chairmen is to be its Chairman. ‘In the 
case of an equality of votes, the Chairman has a second or 
casting vote. 

If the Law Member or the Member of the Governor- 
General’s Executive Council in charge of the department 
to which the Bill relates, is not a member of the House 
which has appointed the Select Committee to consider the 
Bill, he has the right of attending at, and taking part in the 
deliberations of the Committee, though he cannot vote as 
a member thereof. 

At the time of the appointment of a Select Committee by 
either House, the number of persons whose presence will 
be necessary to constitute a quorum of the Committee is, 
fixed by the House. 

The Select Committee of each House must submit to it 
a report on the Bill that has been referred to it. If any of 
its members desires to record a minute of dissent on any 
point, he must sign the report stating that he does so 
subject to his minute of dissent which has to be submitted 
at the same time. 

A Select Committee! may be appointed by either House 
to consider and report upon the draft amendments of its 
Standing Orders. The President of the House must be its 
Chairman, and the Deputy President in the case of a 
Committee of the Assembly, and one of the Chairmen, to be 
nominated by the President, in the case of a Committee of 


. the Council, must be amember. The remaining members, 


2 Legislative Assembly Standing Order 56 and Council of State 
Standing Order 55. 
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who must _be seven in number, are selected by the House _ 
by means of the single transferable vote in accordance with 
the regulations made in this behalf by the President. 

A Bill may be committed to a Joint Committee? of both 
Houses. Such a Committee is composed of an equal 

number of members of each House. The Chair- 
Joint Com- * : x 
mittee of . Man of the Committee is elected by the 
a Committee. He has only a single vote, and, if 
: the votes are equally divided on a matter, the 
question is decided in the negative. The time and place 
of the meeting of the Committee are fixed by the President 
of the Council of State. 

A Joint Committee is formed as follows :—lIf a resolu- 
tion is passed in the originating House to the effect that a 
Bill should be committed to a Joint Committee of both 
Houses, a message is sent to the other House informing it 
of the resolution and desiring its concurrence in the same. 
If the other House agrees, a motion is made in each 
House nominating the members thereof who are to. serve 
on the Committee. 


The Committee ? on Public Accounts is a Commi 


the Assembly only. As soon as possible after 
comet the commencement of the first session of each 


Accounts. Assembly, such a Committee is, subject to what. 

follows, constituted for the duration of the 
Assembly to deal with the audit and appropriation accounts 
of the Governor-General in Council and such other matters 
as the Finance Department of the Government of India may 
refer to it. It is composed of net more than twelve members 
including the Chairman, of whom not less than two-thirds 
are elected by the non-official members of the Assembly 
according to the principle of proportional representation by 


1 Indian Legislative Rule 42. 
? Indian Legislative Rule 51 as subsequently amended. 
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‘means of the single transferable vote. The remaining 

“members are nominated by the Governor-General. Casual 
vacancies in the Committee are filled by election or nomina- 
tion in the aforesaid manner according as the member who. 
has vacated his seat was an elected or nominated member, 
and any person so elected or nominated holds office for 
the unexpired period of membership of the person in whose 
place he is elected or nominated. Of the members elected 
at the time of the constitution of the Committee not less 
than one half, who are to be selected by lot, must retire on 
the expiry of one year from the date of their election and 
the remainder must retire on the expiry of the second year 
from that date. The vacancies thus created in each year 
must be filled as they arise, by elections held in the 
aforesaid manner. Retiring members are eligible for 
re-election. 

The Finance Member is the Chairman of such a 
Committee, and has, in the case of an equality of votes on 
any matter, a second or casting vote. We shall discuss the 
functions of the Committee on Public Accounts elsewhere. 

Each House has its Committee on Petitions. In the 

Assembly, the Committee is constituted at the 
ot commencement of each session, and consists of 
Petitions. | its Deputy President who is the Chairman of the 

Committee, and four members nominated by its 
President, of whom one must be a Chairman of the 
Assembly. In the absence of the Deputy President, the 
Chairman of the Assembly presides. In the Council of 
State, the Committee consists of a Chairman and four 
members nominated, at the beginning of each session, by 
its President. The President of either House can fill any 
vacancies occurring in the Committee of the House during 
a session. 

We shall now prens how laws ade by the Indian 
Legislature. The stages through which a Bill, ie. a 
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project of law, must pass from the beginning of its career 
' to its conclusion are many and the procedure 
Heaney adopted at each stage is rather complex. The 
an practices of the Assembly and the Council are 
similar both in regard to those stages and the 

rules of procedure relating to them. 

A Bill may. originate in either House, Any member 

fh thereof, other than a ‘Member of the Govern- 
eee ment, desiring to move for leave to introduce a 
Bill, must’ give, unless the Governor-General 
otherwise directs, one month’s! notice of his intention to 
do so, and must, along with the notice, submit a copy of 
the Bill and a full statement of its objects and reasons.* 
If, under the Act, the Bill requires for its introduction the 
previous sanction of the Governor-General, a copy of such 
sanction must be annexed to the notice.? If a motion 
for leave to introduce a Bill is opposed, the President 
after allowing, if he thinks fit, the mover and the opposer 
of the motion to make each a brief explanatory statement 
in support ef his contention, may, without further debate, 
put the question. After a Bill has been introduced, 
it must, as soon as possible, be published in the Gazette of 
India, if it has not already been so published. 

The Governor-General, however, may direct the publica- 
tion of any Bill, together with a statement of its objects 
and reasons, in the Gazette, even if no motion has been 
previously made for leave to introduce it.© In such a case 
it is not necessary to move for leave to introduce the Bill; 
nor, if the Bill is afterwards introduced, is | it required to 


1 Or, if the Governor-General so directs, a further period not 
exceeding in all two months. 
2 Indian Legislative Rule 19. 3 Ibid. 
* Legislative Assembly Standing Order 37 and Council of State 
Standing Order 36. ‘ee 
® Indian Legislative Rule 20, — i ® [bid., 18. 
17 
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F publish it again.1 And if he certifies that a Bill or any ’ 


clause of a Bill or any amendment to a Bill affects the safety 
or tranquillity of British India or any part thereof, and 
directs that no proceedings or no further proceedings shall 
be taken thereon, all notices of motions in relation to the 
Bill, clause, or amendment, must lapse, and if any such 
motion has not already been included in the list of business, 
it cannot be so included after the direction. 
When a Bill is introduced in either House or on some 
subsequent occasion, the member in charge may 
Motions move (i) for the consideration of the Bill by the 
prose ar House either at once or on some future day to 
be then apppointed, or (ii) for its reference to a 
Select Committee, or (iii) for its circulation for the purpose 
of eliciting public opinion thereon.* It may be stated 
here, by the way, that a motion for committing a Bill 
to a Joint Committee of both Houses may be made 
at any stage at which a motion far its reference to a Select 
Committee is in order.* A a this stage the principle of the 
Bill and its general provisions may be discussed, but no 
discussion of its details further than is necessary to explain 
its principle is allowed.5 Nor can any amendment to the 
Bill be- moved at this stage.© But if the member in charge 
moves for the consideration of his Bill, amy member 


4 Indian Legislative Rule 18. 

® Section 67 (2a) and L.L.R., 21. 

® But no such motion can he made until after copies of the Bill 
have been made available for the use of members, and any member 
may object to any such motion being made unless copies of the 
Rill have been so made available for three days bettre the day 
on which the motion is made, and ‘such objection shall prevail, 
unless the President, in the exercise of his power to suspend this 
standing order, allows the motion to be made.’ Legislative Assembly 
porn Order 38 and Council of State Standing Order 37. 


+ Legislative Assembly Standing Order 39.and Council of State 
mew Order 38, 


a 
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4 may move an amendment for its reference to a Select 


Committee or for its circulation for the purpose of eliciting 
ptiblic opinion on it by a date to be specified in the motion,’ 
And if he moves for the reference of his Bill to a Select 
Committee, any member may move an amendment for its 
circulation for the purpose of eliciting public opinion on it.? 

Where a motion for ‘the circulation of a Bill is carried and 
the Bill is accordingly circulated and opinions are received 
thereon, the member in charge, if he wants to proceed with 
his Kili thereafter, must move for its reference to a Select 
Committee, unless the President of the House to which the 
member belongs, allows, by exercising* his special power, 

gra motion that the Bill be taken into consideration. 

No motion that a Bill be taken into consideration or be 
passed can be made by any member other than the member 
in charge* of the Bill and no motion that a Bill be referred 
to a Select Committee or be circulated or recirculated for 
the purpose of eliciting public opinion thereon can be 
made by any member otMer than the member in charge 
except by way of amendment to a motion made by the 
member in charge. 

When a Bill is referred to a Select Committee, the 

Committee goes through the Bill clause by 


Committee. {Committee may, as has been seen before, hear 









Relercace to clause and may amend it if it so thinks fit, The — 


expert evidence and representatives of special 


interests affected by the measure before it. It then 


Legislative Assembly Standing Order 39 and Council of State 
Standing Order 38. 
Ie ae eacice ens Ec 
e ent may thus suspend in 
televant Standing Order, 4 oP ane 
* Here Romina ression ‘member in pve ok means, in the ease of 
any member acting on behalf she ent, 


Ce 
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submits a report on the Bill. The report, which may be 
either preliminary or final, must be made not sooner than 
three months from the date of the first publication of the 
Bill in the Gazette, unless the House orders it to be 
submitted earlier.1 This time limit does not apply to a 
Bill imposing any tax. The Select Committee has to state 
in its report whether the Bill has been so altéred as to 
require republication.2, Any member of the Committee is 
at liberty to record 'a minute of dissent on any point. 
The report is presented to the originating House by the 
member in charge of the Bill. g No debate is 
Procedure : z 
after the | allowed at this stage, but the member in charge 
presentation: may, in presenting the report, make any re- 
sla apa marks, provided that he confines himself to a 
brief statement of fact. The report with the amended 
Bill must be published in the Gazette, and a printed copy 
of the report must be made available for the use of every 
member of the House to which it has been presented. 
If any member is unacquainted with English, the Secretary 
of the House must, if requested, get the report translated 
for his use into such vernacular language as the President 
may direct. After the Bill has been finally reported to 
the House by the Select Committee, the member in charge 
may move (i) for the consideration by the House of the Bill 
as reported by the Committee, or (ii) for its recirculation 


1 Legislative Assembly Standing Order 41 and Council of State 
Standing Order 40. 

2 Ibid. This would probably involve the renewal of the second 
stage (p. 258) of the Bill. 

* Legislative Assembly Standing Order 42 and Council of State 
Standing Order 41. ; 

* Legislative Assembly Standing Order 43 and Council of State 
Standing Order 42, 5 = 

‘3 * Provided that any member may object to its being so taken into 
consideration if a copy of the report has not been made available for 
the use of members for seven days, and such objection shall prevail, 
unless the President, in the exercise of his power to suspend this 
Standing Order, allows the report to be taken into consideration,’— 


ani 
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for the purpose of obtaining further opinion thereon, or _ 
(iii) for its recommittal either without limitation, or with 

respect to parti¢ular clauses or amendments only, or with 

instructions to the Committee to make some particular or 

additional provision in the Bill.!_ If the member in charge 

moves for the consideration of the Bill, any other member 

may move an amendment for its recommittal or for its 

‘recirculation’?. If carried; such an amendment ‘adds a 

step to the journey of the Bill.’ 

When a motion that a Bill be taken into Sonsiderstion has 
been adopted, any member may propose an amendment of 
the Bill. If notice of a proposed amendment has not been 
given two clear days before the day on which the Bill is 
to be considered, any member may object to the moving of 
the amendment.* Such objection will prevail unless the 
President, in the exercise of his special power,® permits the_ 
amendment to be moved. If a number of amendments 
have been proposed, they are considered in the order of the 
clauses to which they respectively relate ; and in respect of 
any such clause a motion is deemed to have been made, 
‘that this clause stand part of the Bill.’° The President 
of each House, may, however, submit the Bill, or any part 
of the Bill, clause by clause. If this procedure is adopted, 
he calls each clause separately, and, when the amendments 
relating to it have been dealt with, puts the question ‘ that 
this clause (or, as the case may be, that this clause as 
amended) stand part of the Bill.’ 


Legislative Assembly Standing Order 44 and Council of State 
Standing Order 43. 


1 (bid, * Ibid, 
* Legislative Assembly Standing Order 45 and Canis of State 
Standing Order 44, 


*Ibid., 46 and tbid., 45. The Secretary must, if time permits, 
pte a printed copy of each proposed amendment to every member. ess 


z * He is empowered to suspend the relevant Standing Order.—Jéid. 
islative Assembly eer Oreen 47 and Council of Be 
Stanaiie Order 46, — ? cag; 


ar 


ey : ; a 
262 THE INDIAN CONSTITUTION 


If a motion that a Bill be taken into consideration has 
been carried and if the Bill is not amended, the member in 
charge may at once move that the Bill be passed.’ If, 
however, the Bill is amended, any member may object to 
any motion, on the same day, that the Bill be passed. If 
the objection is allowed by the Président, a motion that 
the Bill be passed may be made on any subseqitent day.? 
To such a motion no amendment is in order which is not 
either formal or consequential on an amendmént made 
after the Bill was taken into consideration.? When a Bill 
is passed by one House, a copy thereof is rants by the 
President of the House.* 

The member who has brought in a Bill may at any . 
stage of the Bill move for leave to withdraw it ;- 
Withdraw al and, if such leave is given, no further motion 

can be made with reference to the Bill.> . 
We have seen before that the Governor-General may, 
where a Bill has been passed by both Houses, 
Ngo al return the Bill for reconsideration by either. 
a Bill. House. When a Bill is sent back for reconsi-. 
deration, the point or points referred for 
reconsideration must be put before the House and must be 
discussed and voted upon in the same way as amendments 
to a Bill, or in such other way as the President may 
consider most convenient for their consideration.® 
‘It has been stated before that, except as otherwise’ 
provided by the Act, a Bill is not considered to have been 
* L.AS.O. 49 and C.S.S.O. 48. 
® Ibid. 3 Ibid. 

* The mre nig of the Council of State must submit a copy of every 

Bill assed by both Houses to the Governor-Geteral. 

gislative Assembly Standing Order 50 and Council of State 

Standing Order 49. 

'  ®L.A.S.O. 53 and C.S.S.0. 52. Thereafter the Bill will presumably 
pass through the same stages as an amended Bill. 

Ee eee bp a Bill may become an Act on ‘ certification’ by the 

_ Governor-General though it has been assented to only by one Chamber, 
or even though it has not been assented to by either Chamber, ~ . 


a} 


= = 


passed by the Indian Legislature unless it has been agreed 
to by both Houses either without amendment or with such 
amendments only as may be agreed to by both 
psc Houses. Whena Bill has been passed by the 
legislation originating House, it is sent up to the other 
eee: House to pass through its several stages there. 
These stages practically correspond to those in 
the originating House. At any time after copies of the Bill 
have been laid on the table of the other House, any member 
acting on behalf of the Government in the case of a 
Government Bill or, in any other case, any member may 
give notice of his intention to move that the Bill be taken 
into consideration. But there is one thing to be noted here. 
If the Bill has already been referred to a Select Committee 
of the originating House or to a Joint Committee of both 
Houses, it cannot be again committed to a Select Committee 
in the other House.!' Nor is there any provision for 
further circulation of the Bill at this stage. If the Bill is 
passed by the other House without amendment, a message 
is sent to the originating House to the effect that the other 
House has agreed to the Bill without any amendment.? If, 
however, the Bill is amended by the other House, it is sent 
back with a message requesting the concurrence of the 
originating House in the amendments.? The originating 
House may refuse to take them into consideration, or may 
move further amendments to their subject-matter, or may 
agree to them.* But no further amendment can be moved 
to the Bill at this stage, unless it is Consequential on, or an 
<Wesruative a. apametnneat mate by the Gre Howee 
If, however, the originating House disagrees with the 
amendments made by the other House or with any of them, 
the Bill is sent to that House with a message intimating its 
disagreement.® Or if it agrees to the amendments or any 


1 Indian Legisiat eee a a bid., 31. 
*Ibid., 92.” * Ibid. 35. Mid, 38. sia”, 3. 
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of them with further amendments, or if it proposes further 
amendments in the place of the amendments madeby_ the 
other House, the Bill as further amended is sent to the 
other House with a message to that effect.t| The other 
House may either agree to the Bill as originally passed by 
the originating House or as further amended by it, as the 
case may be, or may send it back with a message that it 
insists on its own amendments.? If the Bill is sent back 
with the message that the other House insists on its 
amendments which the originating House is unable: to 
accept, the latter may either allow the Bill to lapse or 
may report the fact of disagreement to the Governor- 
General® who may,‘ if the two Houses fail to come to an 
agreement with regard to the Bill within six months of its 
passage by the originating House, refer the matter for 
decision to a joint sitting of both Houses convened by him. 
The President of the Council of State will preside at a joint 
sitting and the procedure of the Council will, so far as 
possible, be followed. The members present at a joint 
sitting will deliberate and vote upon the Bill as last 
proposed by the originating House and upon the amend- 
ments, if any, which have been made theréin by one House 
and rejected by the other. If any such amendments are 
‘affirmed by a majority of the total members of the two 
Houses present at such sitting, they will be deemed to 
have been carried; and if the Bill with the amendments, if 
any, is affirmed by a similar majority, it will be taken to 
have been duly passed by both Houses. 

Besides the provision for a joint sitting of both Houses, 
there is another provision for bringing about agreement 
between the two Houses in case of difference of opinion 
between them on any matter. ; 


+ Indian Legislative Rule 36. 2 Tbid., 36. 
® Ibid. _ * Vide Section 67 (3) of the Act. 
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If both Houses agree to a meeting of members for the 
Coiat _ purpose of discussing a difference of opinion 
for discuss- which has arisen between them, a conference? 
i once Willbe held. At such a conference each Chamber 
of opinion will be represented by an equal number of 
peat members. The conference? will determine its 

own procedure. The time and place of the con- 
ference will be appointed by the President of the Council. 

Messages between one House and the other are conveyed 
by the Secretary of the one House to the Secretary of the 
other, or in such other manner as the Houses may decide.* 

After a Bill has been duly passed by the Indian Legis- 
lature, it is submitted tc the Governor-General to go 
through its final stage. It cannot have the force and effect 
of law until it has received, as required by the Act, the 


assent of the Governor-General or of His Majesty in- 


Council, as the case may be. As we have discussed this 
matter in a previous chapter,* we need not repeat it here. 
If— 
(i) a dilatory motion> is carried in either 
Powertore- House in respect of a Government Bill, or 
pops: (ii) either House refuses to take into con- 
sideration or to refer to a Select Committee or 


to pass any Government Bill, 


and if thereafter the Governor-General recommends that the 


Bill be passed in a particular form, a motion may be made 
in either House for leave to introduce the Bill in that form, 
and, if such recommendation is made in the case referred to 


* Indian Legislative Rule 40. 
a Obviously, it will make necessary recommendations to both the 
ouses, 
* Indian Legislative Rule 41. * See chapter 13, 
° A ‘‘ dilatory motion ”? means a motion that a Bill be referred to 
a Select Committee or that it be circulated for the purpose of eliciting 
(public) opinion thereon or any other motion the effect of the carrying 
4 bens will be to delay the passage of a Bill,’—Indian Legislative 
ule . . , 4 : 


ie 


vt 
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in clause (i), the Billi’ in respect of which the dilatory 
motion has been made, will be considered as withdrawn.* 
A recommendation or certification in respect of any Bill 
by the Governor-General under Section 67B° of the Act 
may be made by message and must be communicated to 
either House by the President. No dilatory motion can be 
made in connexion with a Bill, in respect of which a recom- 
mendation has been made, without the consent of the 
member in charge of the Bill.s And if during the passage 
of a Bill in either House the Governor-General makes a re- 
commendation in respect of it, and if any clause of the Bill 
has been agreed to, or any amendment has been made, in 
a form inconsistent with the form recommended, the 
member in charge of the Bill may move any amendment 
which, if accepted, would bring the Bill into the form 
recommended.® 
Petitions relating to a Bill pending in either House may 
be presented to the House by a member, or be 
ae sé forwarded to the Secretary. In the latter case 
pending the fact must be reported by the Secretary to the 
sss House. In presenting a petition? a member must 
confine himself to a statement in the following form :— 


‘I present a petition signed by..........7... Ae 
petitioners regarding........ .. Bill now pending in 
this Chamber.’ ; 

No debate wili be in order on this statement. he 


_ Every petition must, after presentation by aymember or", 

ff report by the Secretary, as the case may be, be referred 
to the Committee on Petitions in the House. ‘The 
Committee must examine every petition that is referred to 


1 Here the original Bill is meant and not the Bill in the recom- 
we" tadian Legislative R 
n ative Rule36A.  * See pages 202-203. 
* Indian Legislative Rule 36B. § /bid, 
© Ibid. 7 For ‘ Form of Petition’ see App. W. 
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it, and must report to the House stating the subject-matter 
of the petition, the number of persons by whom it is signed 
‘and whether it is in conformity with the Standing Orders of — 
the House. If the petition is in conformity with the Stand- 
ing Orders, the Committee may direct that it be circulated 
as a paper to the Bill to which it relates. — 

Every petition must (i) either be in English and in print, 
or, if not in English, be accompanied by an accurate English 
translation in print; (ii) if presented,by a member, be 
countersigned by him ; and (iii) be couchéd in respectful and 
temperate language. 

The full name and address of every signatory toa petition 
must be set out in it and must be authenticated by the 
signatory, if literate, by his signature, and, if illiterate, by 
his thumb impression, Every petition must be addressed 
to the Council of State, or the Legislative Assembly, as the 
case may be, and must conclude with a definite prayer in 
regard to the Bill to which it relates.* 

In a preceding chapter we? have stated the Jaw 
relating to the granting of supplies for the use of the 
Government of India and, in that connexion, discussed 
the nature of the control which the Indian Legislature 
exercises over the expenditure of public money by the 
Government. We shall now proceed to describe how the 
supplies are actually voted. 

The estimates of the probable receipts and expenditure 

of the Governor-General in Council during the 4 


ee ensuing financial year (April to March) are 
granted, Prepared in the cold weather ie“? 


may be remembered that these estimates® are 


1 See App. W. ® See ch. xiii ante. 

* Under thé Indian Legislative Rule 48A, the Budget may be 
presented to each House in two or more parts; afd when such 
presentation takes place, each part must be dealt with as if it were 
the Budget ; i.e., the Rules and Standing Orders of the House relating 
to the Budget must apply to each part of the Budget. As has been — 

f e 


teats 5 
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every year presented to each House of the Indian Legisla- 

ture in the form of a statement (known as the ‘ Budget’) 

"on such day or days! as the Governor-General may appoint. 
There cannot be any discussion of the Budget on the day 
on which it is presented to either House. As has been 
pointed out before, though, by a modification of the 
original relevant Standing Order, authority has been given 
to the Council of State to discuss the Budget, the, Council 
has no power under the Act to vote money. The Assembly 
deals with the Budget in two stages, namely (a) a general 
discussion, and/W) the voting of demands for grants.* 
On a day to be fixed by the Governor-General subsequent 
to the day of the presentation of the Budget and for such 
time as he allots for this purpose, the Assembly discusses 
the Budget as a whole or any question of principle involved 
therein.* But no motion is in order at this stage, nor can the 
Budget be submitted to the vote of the Assembly. The 

, Finance Member has a general right of reply at the end of 
the discussion. The President may prescribe a time-limit 
for speeches.* 

The next stage is the voting of grants. A separate 
demand is ordinarily made in respect of the grant proposed 
for each department of the Government. But the Finance - 
Member may include in one demand grants for two or more 
departments, or make a demand in respect of expenditure 
which cannot be brought under particular departments.® 








» pointed out before (page 205 foot-note 2), owing to the separation 

of Railway Finance from General Finance, the Budget of the 
Government of India is presented in two parts. They are known 
as the Railway Budget and the General Budget. The General Budget 
relates to subjects other than Railways. The same procedure applies 
to both the Budgets. 

1 As a matter of fact, the General Budget is presented to the two 
Houses of the Indian Legislature simultaneously. This is also the 
case with the Railway Budget.—See page 205, foot-note 2, 

- ids Legislative Rule 45, Ibid. 


*LL,R., 44. 


-, 46, 


5 Ibid, 
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Each demand contains, first, an estimate of the total grant 
proposed, and then a statement of the detailed expenditure 
under each grant, divided into items.! 

Not more than fifteen days can be allotted by the 
Governor-General for the discussion of the demands for 
grants. Of the days so allotted, not more than two days 
can be devoted to the discussion of any one demand, As 
soon as the maximum limit of time is reached, the President 
forthwith puts every question necessary to dispose of the 
demand under discussion. At 5 p.m. on the last day of 
the days allotted, the President must put every question 
necessary to dispose of all the outstanding matters in: 
connection with the demands for grants. 

It_ may be remembered that a motion for appropria- 
tion can_be made only on the recommendation of the 
“Governor-General communicated t to the Assembly.* When 
stich a motion is made, amendments may be moved 
to omit or reduce any grant, but not to increase or 
alter the destination of a grant.5 When there are several 
motions relating to the same demand, they are discussed 
in the order in which the heads to which they relate appear 
in the Budget.® Notice of a motion to omit or reduce any 
grant should be given two clear days before the day 
appointed for the consideration of the grant; otherwise any. 
member may object to the moving of the motion, and such 
objection will prevail, unless the President allows the 


motion to be made.” - 
+ Indian Legislative Rule 46. = 


* Ibid., 47. Before the separation of Railways Finance the number 
of days actually allotted was six in 1921, five in 1922, six in 1923 and 
six in 1924. More days are allotted ‘nowadays. —Wattal, Financial 
Administration in British India, p. 53 n ; also Lagisiatint Assembly 
Debates, February 20, 1925, 

3 1.L.R; 47. : 

* Indian Legislative Rule 48. 5 Ibid. 

4 loid. . 

7 Legislative Assembly Stagding Order 72, 
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Motions for the reduction or omission of grants are made 
not merely for the purpose of securing economy in 
administration ; they are very often moved with the object 
of criticizing executive acts of the Government or its policy 
in respect of certain matters. Sometimes a motion for 
reduction is brought forward by way of censure upon the 
Government,, : 

If, during any financial year, money has been spent on 

any service, for which the vote of the Assembly 
saraned is mecessary, in excess of the amount voted for 
jean that service and for that year, a demand for the 
excess must be submitted to the Assembly by the Finance 
Member, and must be dealt with by the Assembly in the 
same way as if it were a demand for a grant.! It is obvious 
that a demand for an excess grant can only be submitted 
after the expiry of the financial year in which the excess 
expenditure occurred. 

A supplementary estimate? must be presented either 

when the amount voted in respect of a grant is 
pao found to be insufficient for the current financial 

year, or when a need arises during the year for 
expenditure, for which tne vote of the Assembly is necessary, 
upon some new service not contemplated in the Budget for 
the year. And under another provision’ an estimate may 
also be presented for an additional or supplementary grant 
in respect of any demand to which the Assembly has . 


is 3 e. Oy Legislative Rule 49, 
' ® See ibid. ; also Notification No. F—76-1/24A, Legislative Depart- 
ment in She Gazette of India (Extra.), July 2), 1924. a" 

In view of the power of restoration of quanta high the Gower 
General in Council possesses under Section G7 (7) of the Acth 
additional provision Saatiog to supplementary grants bas. no 
so far as those demands are concerned which are essential to the 
disc! eof his responsibilities. It.is probably meant for those 
demands which are not so + apie and which have been reaweed or 
reduced by the Assembly. See pp. 278-83 in this connection. | 
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previously refused its assent, or the amount of which it has 
reduced. Supplementary or additional estimates are dealt 
with by the Assembly in the same way as if they were 
demands for grants. 

If the Governor-General in Council restores, under 
Section 67A (7)! of the Act, any grant which has been 
refused or reduced by the Assembly, or if the Governor- 
General authorizes, in case of emergency, any expenditure 
under Section 67A (8)? of the Act, the Finance Member is 
required to place, as soon as possible, on the table of the 
Assembly a statement showing the action taken by the 
Governor-General in Council or the Governor-General, as 
the case may be; but no motion is in order in regard to 
that action, nor can the statement be discussed.? 

We have previously stated the composition of the Com- 

mittee on Public Accounts, which is constituted 

pe hg to deal with the audit and appropriation accounts 
on Public of the Governor-General in Council and such 
Accounts. other matters as the Finance Department may 
refer to it. In examining those accounts the Committee 
must satisfy itself that the money voted by the Assembly has 
been spent within the scope of thé’demand granted by the 
Assembly. Besides, the Committee must bring to the 
notice of the Assembly= , 

(1) every reappropriation from one grant to another 
grant; 

(2) every reappropriation within a grant which is not © 
authorized by rules prescribed by the Finance Department; 
and “ 

(3) any expenditure which the Finance Department 
has requested shouid be brought to the notice otf the. 
Assembly.* 


* See chapter xiii ante. ® See iid. 
4 Py rig Assembly Standing Order 73. 
dian Legisiative Rule 52. Only the accounts of the voted 
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The scrutiny made by this Committee is a very valuable 
safeguard against any irregularity or laxity in the adminis- 
tration of the finances of the Government. 

The last thing that we should Jike to touch on in connec- 

. tion with the question of the conduct of business 
Communica- in the Indian Legislature is the subject of com- 
noel the munications between the Governor-General and 
Governors either House of the Legislature. The Governor- 
js and General communicates with either House by a 
Chamber of speech from the throne where he has required its 
Coname members to attend,’ or by:a written message 

delivered to the President of the House by a 
Member of the Government and read to the House by 
the President, or informally through a Member of the 
’ Government. 

On the other hand, communications from each House to 
the Governor-General are made by (1) a formal address 
after a motion made and carried in the House, and (2) 


through the President.? 


expenditure of the Government of India are brought to the scrutiny 


of the Committee. 
1 Sections 63A (3) and 63B (3) of the Act. 
2 Legislative Assembly Standing Order 74 and Council of State 


e Standing Order 71. 


CHAPTER XVII 


PROCEDURE IN A GOVERNOR’S LEGISLATIVE 
s COUNCIL 


Provincial Legislative Rules and Stauding Orders identical in res- 
pect of many matters with the Indian Legislative Rules and Standing 
Orders—Sitting of a provincial Legislative Cotincil—Prorogation— 
Language of the Council—Quorum—How supplies are granted— 
Voting of grants—Excess grants—Supplementary grants—Additional 
Sub-rule relating to Supplementary Budget—Comparison with the 
English practice—Possible harmful consequences of the additional 
Sub-rule-—-Committee on Public Accounts and its duties—Provincial 
Legislative procedure—A brief statement of the procedure for legisla~ 
tion in a Governor’s Legislative Council—Procedure for legislation 
in the Bengal Legislative Council. 


As the Rules and Standing Orders providing for the 
conduct of business and the procedure to be 

Lcsetetive followed ina Governor’s Legislative Council are, 
Rules except in respect of a few subjects like legislation 
identical = or the granting of supplies, essentially identical 


i ect 
oh enaey mutatis mutandis with the Rules and Standing 


subjects Orders of the Indian Legislature, they need not. 


with the ag 
ladian be repeated here. If any reader is interested to 


pegisiative now how, and under what conditions, questions* 
; may be asked, or a resolution, or a motion for 
adjournment® for the purpose of discussing a definite matter 


1 Ordinarily in Bengal, fifteen days’ notice is scene for questions 
and no member can send in notice of more during 
one ion of the Council, exclusive of any pooner Bs that may ica 
been over for reply from a previous session. 
® Not Jess than thirty members in the case of the Ben en goer 
Council and not less than twenty in the case of the 
United Provinces Legislative Council must rise in their places ie Bis a 
member Saaliing Jo sneee |S seotion ice at jowmmale aan mane he 
leave of the Council. ; 


18 
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of urgent public importance, or the closure! may be moved, 
or how business is arranged, time is allotted for non-official 
business, and points of order are decided in a local legis- 
lature, he has only to refer to the procedure in either 
Chamber of the Indian Legislature relating to the identical 
matters as described in Chapter XV. We propose to dis- 
cuss in this chapter, mainly, how laws are passed by a 
Governor’s Legislative Council and how money is voted by 
it,for the use of the local Government. Even in respect of 
these matters, the difference in procedure between the 
‘Indian Legislature and a local Legislature is, as we shall see, 
very slight, and whatever difference there exists, it is due 
to either the unicameral form of the latter or tothe division 
of the provincial subjects into Transferred and Reserved. 

The Governor of a province appoints the time and place 
Sitting of a for holding a session of his Legislative Council.” 
Provincial He can also prorogue the Council by notification 
Legislative or otherwise. A prorogation terminates a ses- 
Council. ; . _ 

sion of the Council and its effects on the unfinish- 

ed business of the Council are substantially the same® as 
those in the case of a prorogation of either 
House of the Indian Legislature. 
The business of a provincial Legislative Council is 


Prorogation. 


1 In the Bengal Legislative Council a motion for closure must be 
carried by the votes of at least two-thirds of the members present and 
voting, This is not the case in the Bombay, Madras, or the United 
Provinces Legislative Council.— Vide the relevant Standing Orders in 
the cases of Bombay, Madras, Bengal and the United Provinces 
Legislative Councils. 

2 Section 72B (2). - 

3.On the termination of asession in Bengal all pending notices lapse 

* and fresh notice must be given for the next session except in the cave 
of a question which has not been answered or a resolution on which a 
‘member has indicated his first priority and which remains undisposed 
‘of at the end of a session.—Vide The Bengal Legislative Council 
- Manual, 1927, p. 281.. Ais Sickie 

! On the termination of a session in the United Provinces, all pending 

notices lapse, except notices of questions to which final replies 


. 
. 
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transacted in English, but any member who is not ‘ fluent 
in English’ may address the Council in any 
- ‘seaading recognized vernacular of the province, provided 
that the President may ask a member to speak in 
any language in which he is known to be proficient. 
. The minimum number of members required to constitute 
a quorum in the case of each of the Legislative 
Quorum, . 4 4 
§ Councils mentioned below is as follows? i; 
Madras, 30; Bengal, Bombay, the United Provinces 
Bihar and Orissa, 25; the Central Provinces, 20 ; the Punjab, 
15; and Assam, 12. : 
The estimates of the annual expenditure and revenue of 
a Governor’s province are submitted in the form of a 
statement to the local Legislative Council on such day as 
may be appointed by the Governor for the pur- 
—— pose.?This statement is referred to as the provin- 
phat . cial Budget. The estimates are prepared before- 
Supplies hand by the Finance Department of the province 
a cia and are based on the materials supplied to it by 
the spending departments of the local Government No 
discussion of the Budget is allowed on the day of its 
presentation. 
A separate demand must ordinarily be made in respect 


of the grant proposed for each department of the Govern-. 


ment.2 But it is open to the Finance Member to include 


had not been given.— Vide Manual of Business and Procedure in the 
United Provinces Legislative Council, p. 3. 5 

On the prorogation of a session in Bombay, all pending notices lapse 
and fresh notice must be given for the next session : provided that no 
further notice will be required of a question to which.an ad interim 
reply has Been given or of a statutory motion.—Vide Rules and 
Standing Orders of the Bombay Legislative Council, . _'4 

But the effect of a prorogation on unfinished Bills is‘ the same 
in a Governor’s Legislative Council as in the case of either Chamber of 


the Indian Legislature. ; a3 
: See a Provincial Legislative Rule 13, relating to the relevant 


provinces. : ata 
? Provincial Legislative Rule 25, . -F Ibid., 26, 


eee 
v Hy 
sda! 
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in one demand proposals for appropriation for two or more 
departments, or to make a demand in respect of expendi- 
ture, such as Famine Relief and Insurance and Interest, 
which cannot easily be brought under particular depart- 
ments.t As far as possible, demands relating to the 
Reserved and Transferred subjects are to be kept distinct. 
Each demand must contain, first, a statement of the total 
grant,proposed, and then a statement of the detailed 
mate under each grant, divided into items.” Subject. 
to these rules, the Finance Member presents the Budget 
in such a form as he considers most. fitted for its con- 
sideration by the Council.® ‘ 

The Council then deals with the Budget in two stages, 
namely, (i) a general discussion, and (ii) the voting of 
demands for grants. On a day appointed by the Governor 
subsequent to the day of the presentation of the Budget and 
for such time as is allotted by him, the Council discusses 
the Budget as a whole or any question of principle 
involved therein; but no motion can be moved at this 
stage, nor can the Budget be submitted to the vote of the 
Council.5 The Finance Member has a general right of 
teply® at the end of the discussion. The President may, 
if he thinks fit, prescribe a time-limit for speeches. 

Not more than twelve days can be allotted by the Governor 
for the discussion of the demands for grants. Of the days 
so allotted, not more than two days can be allotted by him 
for the discussion of any one demand. As soon as the 
maximum limit of time for discussion is reached, the 


1 Provincial Legislative Rule 26. 

2 Ibid. ® Ibid. 

OP I.R., 27. 5 Loid., 28. 

®« The procedure (in Bengal) is for non-official members ‘to speak 
first and then for the various official members ‘to reply to'the debate 
so far as their departments are affected. When once the official 
members have commenced their replies, no further speeches ‘by non- 
official members are permitted’.—Zhe Bengal Legislative i 

. Manual, 1927, p- 306. é ‘s 
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President must forthwith put every question to dispose of the ; 


demand under discussion. At five o’clock on the last day of 

‘the allotted days the President must put every question 
“necessary to dispose of all the outstanding matters in 
connexion with the demands for grants.* 

As has been seen before, no motion for appropriation 
can be made except on the recommendation of the Governor 
communicated to the Council? When a demand for a 
grant is made, motions may be moved to reduce the grantor 
to omit or reduce* any item in the grant, but not to increase 
or alter the destination of the grant. When there are 

* several motions relating to the same demand, they are 
discussed’ in the order in which the heads to which they 
relate appear in the Budget. No motion can be made for 


the reduction ofa grant as a whole until all motions for the , 


omission or reduction of definiteitems within the grant have 
been discussed.® 

If, during any financial year, money has been spent on a 
service, for which the vote of the Council is 
necessary, in excess of the amount granted to that 
service and for that year, a demand for the excess 
must be presented to the Council by the Finance Member,7 
and must be dealt with by the Council in the same way asa 
demand for a grant. The Council ought not to be very 
generous in its attitude towards demands for excess grants 


+ Provincial Legislative Rule 29. ? Jbid., 30. 

* The procedure in Bengal is as follows :— 

‘A motion to reduce a demand, to be in order, must specify a 
definite sum for reduction. 2 

The proper form is as follows :— 

‘« That the demand of Rs. 10,000 in respect of . . . be reduced 
by the sum of Rs. 4,000.”’ 

It is out of order to move ‘‘ That the demand of Rs. 10,000 be 
ae to Rs. 6,000”’.’— The Bengal Legislative Council Manual,1927, 
p. 4 

* Provincial Legislative Rule 30. 5 Ibid, ® Ibid. 

” P.L.R., 31. A demand for an excess grant can be presented after 
the expiry of the financial year in which the excess expenditure 
occurred. : 1. 8 Ibid. 


Excess 
Grants. 


Ss 


= 
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otherwise, an encouragement will be given to departmental 
extravagance. Its attitude towards departmental extravag- 
ance should be the same as that of the English House of 
Commons. In order to place on record a permanent 
disapproval of departmental ‘ excesses’, says Sir Erskine 
May,!‘ the Commons resolved, 30th March, 1849, that 
‘when a certain amount of expenditure for a particular 
service has been determined upon by Parliament, it is the 
bounden duty of the department which has that service 
under its charge and control, to take care that the expendi- 
ture does not exceed the amotnt placed at its disposal for 
that purpose.”’’ 

Rule 32 of the provincial Legislative Councils Rules 

originally laid down :— 

** sanaaa (1) ‘An estimate shall be presented to (a 
additional = Governor’s Legislative) Council for a supple- 
oes. mentary or additional grant when— 

(a) the amount voted in the Budget of a grant is 
found to be insufficient for the purposes of the 
current year, or 

(6) a need arises during the current year for expen- 
diture, for which the vote of the Council is 
necessary, upon some new service not 
contemplated in the Budget for that year. 

(2) Supplementary or additional estimates shall be 
dealt with in the same way by the Council as if they were 
demands for grants.’ 

This original Rule relating to supplementary estimates 

has been amended :? after Sub-rule (1) above, 

Addifieaa! the following Sub-rule has been inserted, 
relating to namely :— 

nag “anor (2) ‘An estimate may be presented to the 

Council for an additional or supplementary 


* Parliamentary Practice, p. 453 (twelfth edition). 
* See The Gazette of India (Extra.), July 21, 1924, 
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grant in respect of any demand to which the Council has 
previously refused its assent, or the amount of which the 
Council has reduced either by a reduction of the whole 
grant or by the omission or reduction of any of the items 
of expenditure of which the grant is composed.’ 

The original Sub-rule (2) has accordingly been re- 
numbered (3). : 

The original Rule was based on the practice of the 


British Parliament relating to supplementary 
Comparison 


at rants.. In England ‘a supplementary estimate 

ith the g 

~~ may be presented’, according to Sir Erskine 
a . 


May,’ ‘either fora further grant to a service 
already sanctioned by Parliament, in addition to the sum 
already demanded for the current financial year, or fora 
grant caused by a fresh occasion for expenditure that has 
arisen since the presentation of the sessional estimates, 
such as expenditure newly imposed upon the. executive 
Government by statute, or to meet the cost created by an 
unexpected emergency, stich asan immediate addition to 
an existing service, or the purchase of land, or of a work of 
art.’ Another distinguished writer? on the procedure of 
the British House of Commons says that a supplementary 
grant is required when an estimate already granted for 
some service or for some special purposes is found to be 


1 Parliamentary Practice, p. 452. 

2 Joseph Redlich, The Procedure of the House of Commons, vol. iii, 
p.' 131. 

We may also note the following views :— 

‘With the utmost effort at accuracy inthe estimates they will 
always prove to be insufficient in some branch of the service, or an 
unexpected need for expenditure will arise ; and to provide funds in 
such cases supplementary estimates must be presented and voted 
before the close of the financial year’.—Lowell, The Government of 
England, vol. i, p. 285. 

A supplementary estimate ‘is needed either when the amoufit 
granted in accordance with the original estimate for a service is 
found to be insufficient for it, or when a need arises for expenditure 
on some new service not contemplated in the original estimates ’.— 
The System of National Finance by Mr. Hilton Young, p. 87. — 
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inadequate, or where a sum has been granted and is found 
to be too small!for the object in view ; or again, where some 
unforeseen call for expenditure arises during the course of 
the session. The last contingency is most commonly caused 
by ‘military expeditions, naval mobilization and like events ; 
iw short, by the demands of foreign policy. 

It is evident from these quotations that, according to the 
Possible English practice, if the demand for a grant is 
harmful: refused at the time of the consideration of the 
ipucsis annual estimates, no supplementary estimate -is 


quences of : ; 
theaddition- presented in respect of the same demand during 


al Sub-rule. the current financial year. But the amendment.? 
which has been made by way’ of addition to the original 


1 The amendment was. obviously made in order to meet the. situ- 
ation created by the injunction granted by Mr. Justice C. C. Ghosh 
of the Calcutta High Court, restraining the President of the Bengal 
Legislative Council from allowing a certain motion, being item 
No. 6 in the printed list of business, in the Council atits session 
which was tohave commenced at 3 p. m. on July 7, 1924. The said 
item No. 6 ran as follows::—‘ Supplementary demand for grant 22— 
General Administration (Transferred). The Hon’ble Mr. J. Donald 
to move that a sum of Rs. 1,71,000 be granted for expenditure under 
the head. 22—General Administration (Transferred) on account of 
the salaries of the Ministers.’ The injunction was prayed for in 
comnection with the suit brought by Messrs. Kumar Sankar Roy 
Chaudhury and Kiron Sankar Roy Chaudhury against the Hon’ble 
Mr. H. E. A, Cotton, the then President of the Bengal Legislative 
Council, and the two Bengal Ministers at the time. It may be stated 
here that the demand for a grant for the Ministers’ salaries had been 
rejected on March 24, 1924, by a majority of one at the time of the 

_ consideration of the annual estimates. 

In reply to a question of Dr. Sir Deva Prasad Sarvadhikary, 
the Home Secretary to the Government of India stated, in the Council 
of State, the following among other things on September 3, 1924:— 
* The Government of India and the Secretary of State agreed i in think- 
ing that the rules (regarding supplementary grants) referred to did not 
in fact preclude such.amotion as was proposed to be moved by the 
Government of Bengal. In view, however, of the opinion expressed by 
the learned Judge of the Calcutta High Court and of the fact that the 
Government of India understood that a similar motion was proposed 
to be moved in the Bombay Legislative Council which was due to 
meet on the 21st July, 1924, the Government of India considered that 
it was desirable ea majore cautela to amend the rules. They accord- 
ingly made the necessary recommendations in regard to Indian 


PROCEDURE IN A LEGISLATIVE COUNCIL 282 — 


Rule, is a departure in principle from the English practice 
as stated above. It empowers a local Government to 
present a supplementary estimate in respect of a demand, 
assent to which has previously been refused by the local 
Legislative Council. Besides, it enables a local Government 
to bring forward, by exercising the power of prorogation, 
as many ‘times as it likes during the same financial year, 
the same motions for appropriation which have been 
previously rejected by the local Council. The underlying 
principle of the amendment, therefore, is a negation of the 
principle of supplementary estimates as illustrated by the 
English system. ‘ Public control of public expenditure ’, 
says Mr. Hilton Young,! ‘depends for its efficiency in 
a large measure on the financial scheme for the year being 
presented to the House (of Commons) and considered and 
approved once and for all and as a whole. Toallow the 
seheme, once approved, to be treated as something still 
fluid and liable to extensive modifications must infinitely 
weaken effective control, and Supplementary Estimates are 
the most harmful way of doing so. To make anything but 
the most: restricted use of them must deprive the whole 
system of Supply of its meaning and utility.’ The amend- 
ment, it may be argned, is not of much constitutional 


Legislative Rules and the Legislative Council Rules of each province. 
Their recommendations were sanctioned by the Secretary of State 
in Council, and amendments to remove all doubts as to the meaning 
of the rules were made on the 19th July and published on the 
21st July’. 

‘T would merely add that Mr. Justice Ghosh, in directing the issue 
of the injunction, concluded his order by expressing the opinion that 
the rules required revision in the light of the events in the case before 
him. The Reforms Enquiry Committee was not sitting at the time, 
and the proposals for the amendment and the reasons therefor were 
accordingly not laid before that Committee. The Government of 
India do not know whether the Law Officers of the Crown were con- 
sulted in England at the time. They did not themselves consult the 
Advocat _ of Bengal.’—Zhe Council of State Debates, 3rd 
September, 1924, : : 

The System of National Finance, p. 89. : 
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importance so far as the demands for grants relating to the 
Reserved subjects are concerned, as those demands, if 
refused, may be restored,’ if the Governor of the province 
concerned certifies that the expenditure provided for by 
them is essential to the discharge of his responsibility for 
those subjects. But it is undoubtedly of great political 
significance so far as the demands for grants for the 
Transferred subjects are concerned. The enforcement of 
the amendment in connection with refused demands for 
grants relating to those subjects is bound to produce 
consequences subversive of the principle of ministerial 
responsibility which has been introduced into our constitu- 
tion so far as the administration of the Transferred 
departments is concerned. ‘That is to say, the responsive- 
ness of Ministers to the declared wishes of the 
Legislative Council will diminish, if not altogether dis- 
appear, and the control of the Legislative Council over 
them will be correspondingly weakened. Another harmful 
consequence that is very likely to follow the*enforcement 
of the additional Sub-rule? under consideration, is that 
occasions of friction between the legislature and the 
executive Government will multiply, engendering bitterness 
between them. Nor can we ignore here the effect of this 
Sub-rule upon the members of a provincial Legislative 
Council. Itis very likely to make many of them less con- 
scientious in their attitude towards demands for the Trans- 
ferred subjects. Their votes in respect of those demands 
would. not always be given under that heavy sense of res- 
ponsibility which would otherwise attach to their votes if 
they had in their minds, when voting, that their decision, 


4 Jt is true, however, that the amendment will enable a local 
Government to re-submit a refused demand relating to a Reserved 
subject, which cannot be reasonably certified by the Governor as 
‘ essential ’ to the discharge of his responsibility for the subject. 

? Le., the additional Sub-rule mentioned on pages 278-79. 


SR 
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so far as those demands were’ concerned, was final and 
might bring about the resignation of the Ministers concern- 
ed. Thus the additional Sub-rule is open to objection on 
various grounds}, " 

As soon after the commencement of the first session of each 
Peas t: Legislative Council as possible, a Committee on 
on Public Public Accounts is constituted for the duration of 
mona the Council to deal with the audit and appropri- 
duties, ation accounts of the province concerned and such 

other matters as the Finance Department of the 
local Government may refer toit. The Committee consists 
of such number of members as the Governor may direct. Of 
the members constituting the Committee not less than two- 
thirds are elected by the non-official members of the Legis- 
lative Council according to the principle of proportionate re- 
presentation by means of the single transferable vote and the 
rest are nominated by the Governor. Casual vacancies in the 
Committee are filled in the same way as in the cases of such 
vacancies occurring in the Committee on Public Accounts of 
the Legislative Assembly.2 Of the members elected at the 
time of the constitution of the Committee not less than one- 
third in the case of Bengal, and not less than one-half in the 
case of the United Provinces and Assam, who are to be 
selected by lot, must retire on the expiry of one year. 
The remainder in the case of the United Provinces and 
Assam, and not less than one-half of the remaining members, 
to be selected by lot, in the case of Bengal, must retire on 


+ Although the Joint Select Committee was of opinion that in cases. 
where theLegislative Council wouldalter the provision for a Transferred 
subject, the Governor would be justified,if so advised by his Ministers, 
in re-submitting the provision to the Council for a review of its 
former decision, yet we believe that the possible disadvantages of the 
additional Sub-rule do more than outweigh its advantages.-See the 
remarks of the Joint Select Committee on clause 11 of the Government 
of India Bill, 1919. ; 

* See pp. 255-56 ante. t 1% 


t 
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the expiry of the second year’. The vacancies thus 
created are to be filled in the manner previously stated. 
Retiring members are eligible for re-election. The Finance 
Member of the local Government must be Chairman of the 
Committee, and, in the case of an equality of votes on any 
matter, has a second or casting vote?. 

In examining the audit and appropriation accounts of the 
province, the Committee must satisfy itself that the money 
voted by the Council has been spent within the scope of the 
demand granted by the Council®. Besides, it must bring 
to the notice of the Council#— 

(1) every case of reappropriation from one grant to 
another ; 

(2) every reappropriation within a grant which is not 
made in accordance with the Rules regulating the functions 
of the Finance Department or which has the effect of 
increasing the expenditure on an item the provision for 
which has been specifically reduced by a vote of the Council; 
and 

(3) any expenditure which the Finance Department has 
desired should be brought to the notice of the Council. 

The procedure for legislation is not uniform in the 

provincial Legislative Councils, as the Standing 
Provincial Orders relating thereto vary from province to pro- 
procedure. Vince. It is not therefore possible for us to 
describe in this volume how laws are made by 
each provincial legislature. What we propose to do, how- 
ever, is (i) to state the procedure of provincial legislation 


Hee The — of India, ome 19, 1927. The principle of 
ent as stated on pages is peculiar to Bengal, Assam 
and the United Provinces. <i 

? Provincial Legislative Rule 33. : 

* Thus only the accounts of the voted expenditure of the Govern- 
ment are brought to the scrutiny of the Committee.—Provincial 


kar oh Rule 34, 
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in a general way without going into details, and (ii) to 
describe brieily, more or less by way of illustration, as no 

‘province presents an exactly typical case, how Bills are 
passed by the Bengal Levislative Council. 

Any member, other than a Member of the Government, 

desiring to nove for leave to introduce.a Bill into 
A brief a Legislative Council must give notice of his inten- 
statement of . 7 . , 
the proce. tion, and must submit, together with the notice, a 
dure for copy of the Bill and a full statement of its objects. 
legislation A es . 4 
ina Gover- and reasons’. If the Billis one which requires, 
nor’s Legis- ynder the Government of India Act, previous. 
Council. sanction for its introduction, a copy of such 

sanction must be annexed to the notice. If any 
question arises whether a Bill is or is not one which requires. 
sanction under the Act, the question must be referred to the 
authority which would have power to grant the sanction if 
it were necessary, and the decision of the authority on the 
question will be final?. The period of notice of a motion 
for leave to introduce a Bill is as follows® :— 

(1) fifteen days, if the Bill relates to a Transferred 
subject ; 

(2) one month or, if the Governor so directs, a further 
period not exceeding.two months in all, if the Bill relates. 
to a Reserved subject. 

If, however, the Governor of a province orders the 
publication of a Bill (together with a statement of its objects. 
and reasons) in the local Gazette, it is not mecessary to 
move for leave to introduce the Bill* ; nor is it necessary 
in that case to publish the Bill again, if it is afterwards. 
introduced. 

As soon as possible after a Bill has been introduced into 
a provincial Legislative Council, it must, unless it has 


1 P. L. R., 19. Every notice must be addressed to the Secretary 
of the Council. 
2 Ibid. * [b6id. | $ P. Ts R., 18. 
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already been published, be published! im the local 
Gazette, 

If a motion for leave to introcuce a Bill is «pposed, the 
President may permita brief explanatory statement from 
the mover and the opposer, and »#" then put the question 
without further debate. If such a motion is carried, the Bill 
will be deemed to be introduced. 

After a Bill has passed through its introductory stage, it 
is generally referred toa Select Committee. When this 
Committee submits its final report, the Bill, as reported by 
the Committee, is taken into consideration, unless itis 
re-committed. Amendments may be moved to the Bill at 
this stage. After the amendments have been disposed of, 
the Bill, as amended, or as it has emerged from the Select 
Committee, or in its original form, as the case may be, is 
passed by the Council. 

As has been seen before, the Biil cannot have the force 
and effect of law until it has received, ordinarily, the assent 
of the Governor of the province concerned as well as of the 
Governor-General. 

If the Governor ofa province certifies that a Bill or any 
clause of a Bill or any amendment to a Bill affects the 
safety or tranquillity of the province or any part thereof, and 
directs that no proceedings, or no further proceeding’s;,are 
to be taken thereon, all notices of motions relating to the 
subject-matter of the certificate must lapse, and if any such 
motion has not already been set down on the list of business, 
it cannot be so set down after the direction. 

As the provincial, Legislative Rules in regard to. any 
dilatory motion in respect of any official Bill and the power 
to re-introduce an official Bill, as also in regard to the pro- 
cedure to be adopted onthe recommendation and certification 
ofany Bill by the Governor under section 72E of the Act, 


+ .° © 4 Provincial Legislative Rule 21. 
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are identical mutatis muiandis with the relevant Indian 
Legislative Rules, they need not be stated here. 

' When a Bill is introduced in to the Bengal Legislative 
panes Council, or on some subsequent occasion, a 
for legisias motion is made by the member in charge? either 
Benga. (4) for the consideration of the Bill by the Council 
Legislative at once or'‘at some future time to be then men- 
Council. tioned, or (ii) for its reference to a Select 
Committee, or (iii) for its circulation for the purpose of 
eliciting public opinion thereon’. The principle of the Bill 
and its general provisions may be discussed at this stage, 
but no discussion of its details further than is necessary to 
explain its principle is in order*. Nor can any amendments be 
moved to the Bill at this stage. But if the member in charge 
moves for the consideration of his Bill, any member may 
move an amendment for its reference to a Select Committee 
or forits circulation’. If, on the other hand, he moves 
for the reference of the Bill to a Select Committee, an 
amendment may be moved for its circulation for the purpose 
of eliciting public opinion thereon. Where a Bill has been 
so circulated and opinions have been received thereon 
within the appointed time, the member in charge, if he 
wants to proceed with his Bill, must move for its reference 
to a Select Committee unless the President allows, in the: 
exercise of his special power, a motion to be made that the 
Bill be taken into consideration®. 


+*Provinciai Legislative Rules 20B and 20C; also see pp. 265-€6 
ante. 

2 The expression ‘member in charge’ means, in the case ofa 
Government Bill, any member acting on behalf of the Government 
and, in any other case, the member who has introduced the Bill.— 
Provincial Legislative Rule 20A. 

* But no such motion can be made until after copies of the Bill 
have been made available for the use of members, and any member 
may object to any such motion being made, unless copies of the Bill 

. have been so available for seven days before the motionis made. 
Such objection will prevail unless the President allows the ENN to 
be SOUP Ay aes heatpativs Council Stain Order 43, 

* Tbid., Sibid. | ; eg 
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The Member of the Government towhose department 
the Bill relates and the member who introduced the Bill 
must be members of every Select Committee. The other 

members of the Committee are named in the 
Sere motion proposing the appointment of the*Com- 
Committee, mittee’. The Member of the Government to 

whose department the Bill relates must ordinarily 
be Chairman of the Committee. The Chairman has a 
second or casting vote in the case of an equality of votes. 
The Committee may hear expert evidence and the repre- 
sentatives of special interests affected by the measure 
before it. Any person residing within the jurisdiction of 
the Government of Bengal, whose evidence is, in the 
judgment of the Committee, material with reference to any 
Bill then underits consideration, may be compelled, under 
the Bengal Legislative Council (Witnesses) Act, 1866, to 
appear as a witness before the Committee and, further, ‘to 
produce before it all such books, deeds and writings as are 
likely to be necessary for obtaining information regarding 
the matter under consideration’. 

When a Bill has been referred to a Select Committee; 
the Committee must submit a report thereon. The report 
may be either preliminary or final. Every report by'a 
Select Committee on a Bill must be presented to the 
Council by the Chairman of the Committee. Any member 
of the Committee may record a minute of dissent if*he so 
desires. After the presentation of the final report, the 
member in charge may move for the consideration of the 
Bill as reported by the Select Committee or for its 
re-committal® to the Committee. If he moves for its 
consideration, any member may move an amendment for 
its recommittal. 

SESE 

z Vide The Ronee! Lepistatioe Coad! enue, 1927, p. 294, Note 
(2), and also pp. 113-115. uf 

Bengal Legislative Council Standing Order 47. 
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When the motion that the Bill be taken into consideration 
has been accepted by the Council, amendments may be 
moved to the Billt, The amendments are ordinarily consi- 
dered in the order of the clauses to which they respectively 
relate”, If, however, no amendment is made when the 
motion for taking the Bill into consideration has been 
adopted, the Bill may be passed at once, If, on the other 
hand, an amendment is made, any member may object to the 
passing of the Bill at the same meeting. If such objection 
is allowed by the President to prevail, the Bill is passed at 
a future meeting either with or without further amendment. 

When the Bill as passed by the Council has been signed 
by the President, it is submitted to the Governor for his 
assent, and, if assented to by him, it is submitted to the 
Government of India for the assent? of the Governor- 
General. Ifthe Governor-General assents to it, it becomes 
an Act. 

If the Governor returns the Bill as passed by the Council 
for its reconsideration, the point or points referred for 
reconsideration are put before the Council by the President, 
and are discussed and voted upon in the same manner as 
amendments to a Bill*. 

The member in charge. ofa Bill may withdraw it at any 
stage with the permission of the Council$. . 
All communications on matters connected with any Bill 
must be addressed to the Secretary of the Council who 
must, if time permits, cause them to be printed and send a 
copy of them to each member, and must, further, refer 

them to the Select Committee, if any, on the Bill.® 

A motion expressing want of confidence in a Minister or 


% 
* 


1 Bengal Legislative Council Standing Order 48. 
id Ibid, 50. But also see the Bengal islative Council Standing 
Qn 51, in this connexion. 
9 Ibid., 54. * Ibid., 55. 
5 Ibid., 4, j i © Jbid., 57 and 58, 
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a motion disapproving the policy of the Minister in a parti- 
cular respect may be made’ in a Legislative 


aes Council with the consent of its President, and 
confidence subject to the following restrictions, namely :— 
in Ministers. 


(a) ‘leave to make the motion must be 
asked for after questions and before the list of business for 
the day is entered upon; (and) 

(6) the member asking for leave must, before the 
commencement of the sitting of the day, leave with the 
Secretary (of the Council) a written notice of the motion 
which he proposes to make.’ 

If the President is of opinion that the motion is in order, 
he must read the motion to the Council and request those 
members who are in favour of leave being granted to rise 
in their places. If not less than a certain minimum 
number? of members rise accordingly, the President must 


1P,L.R., 12A. This Rule has been made in accordance with the 

following recommendations of the Reforms Enquiry Committee, 1924 : 

‘In order to enable the responsibility of Ministers to the Councils 
to be enforced, provision should be made in the provincial Legislative 
Council Rules for the following classes of motions :— 

(a) a motion of no confidence ; (and) 

(6) a motion questioning a Minister’s policy in a particular 
matter,’ 

‘ The former motion, if carried by the Council, should necessarily 
involve the resignation of the Minister, or of the whole Ministry if it 
holds itself to be jointly responsible in regard to the particular 
question. The carrying of a motion falling within the second class 
should not necessarily involve the resignation of the Minister. It 
should depend upon the magnitude of the. question in issue and the 
importance which the Minister attached to his‘policy in regard to it. 
We consider that it will further be necessary to provide that such 
motions are not frivolously moved, but that, when set down on the 
paper, they should come up for discussion at an early date. ..,. For 
these purposes we would therefore provide . . , that if the person 
who gives notice of the motion is able to show that he has the support 
ofa prescribed number of the members of the Council who are 

t, the President shall direct that the motion shall be included 
in the list of business on a day not more than 10 days after the date 
of notice, It will be desirable to prescribe the number of members 
whose support shall be necessary before the President is required to 
‘fix a day for the discussion of the motion’.—Majority Report, pp. 68-69, 
ard also p. 111. ‘ 

- *The minimum number in Bengal is 46; in Madras, 42; in 
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declare that leave: ae caged and that the motion will bel 
taken on such day, nc being more than ten days from the 
day on which is asked for, as he may appoint. If, 
however, less thau ike minimum number rise, the President 
must inform the member asking for leave that he has not 
obtained the leave of the Council. It may be stated here 
that no such preliminary approval of a motion of want’ of 
confidence in a Minister or in the Ministry is required in 
the English House of Commons, and that, therefore, the 
Indian law in this respect is a departure aa the English 
practice. 

A member who has resigned the office of Minister may, 
with the consent of the President of the Legislative Council 
concerned, make a personal statement in explanation of his 
resignation. ‘Such statement must be made after questions 
have been disposed of and before the list of business for 
the day is taken up. No debate will be in order on such 
statement, but a member of the Government concerned will 
be entitled to make a statement pertaining toit?.  __ 

In regard to communications between the Governor and 
his Legislative Council, the practice, generally speaking, 
is as follows :— 

Communications from the Council to the Gosaenie are 
to be made through the President ‘ by formal address after 
motion made and carried in the Council.’* And communica- 
tions from the Governor to the Council may be made (i) by 
a speech, and (ii) by a written message read to the Council 
by the President. 






the United Provinces, 40; in Bombay, 36; in Burma, 34; in Bihar 
and Orissa, 34; in the Punjab, 30; in the Central Provinces, is 
and in Assam, 16.— Zhe Gazette of India, October 30, 1926, Part 1. 
+ Provincial Legislative Rule 12A. ® Ibid., OA. 
°In Bengal communications from the Council to the Governor 
must be made — 
(i). by formal address, after motion made and carried in the ‘ 
Council ; and 
(ii) through the President. Vi 


_ 
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CHAPTER XVIII 
THE ‘HOME’ GOVERNMENT? 


The Home administration of Indian affairs before 1858—Changes 
introduced by the Act of 1858—The Secretary of State for India— 
The Council of India—Functions of the Council--Procedure at 
meetings of the Council—Correspondence between the Secretary of 
State aud India—Information to Parliament as to orders for com- 
mencing hostilities—Utility of the Council of India—The Crewe 
Committee on the Council—Prof. Keith’s views about the Council— 
Mr. B. N. Bast’s views about the Council—The Joint Select 
Committee and the Council—The Council, an anachronism—The 

_ India Office and its organization—Audit of Indian accounts in the 

* United Kingdom—High Commissioner for India~His appointment— 
His duties—Cost of the Home administration: original arrange- 
ment—The Joint Report on the question of cost—'The Crewe 
Committee’s views on the same—The present arrangement—lIts 
defect. 


Down to 1784 the affairs of the East India Company 


The Home OTe managed in England by the Court of 
administra. Directors and the General Court of Proprietors 


ant of the Company. The East India Company 
affairs Act of 1784, better known as Pitt’s Act of 1784, 


betore 1858. established what might be regarded as the dual 
system of Government which lasted till the year 1858, It 
created a Board of six Commissioners for the affairs of 
* India, popularly known as the Board of Control, ‘ with full 
power and, authority to direct all operations and concerns 
relating to \the civil and military government and revenues 
e of India’*\ The Board was to consist of one of the 
oo f State for the time being, the’ Chancellor of 


1 See in this connection Seton's dadia Office, 
* Imperial Gazetteer of India, yol. iv, p. 34 
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& ny 
the Exchequer and four other Privy Councillors. _The 


,members of the Board were to have ‘ access to all papers aa 


Yand paar of the Company and to be ‘ furnished 
( with such extracts or copies thereof’ as they might 
require.!’ The Directors were required to pay due obedi- 
ence to, and to be bound by, such orders and directions as 
they would receive from the Board, touching the civil and 
military government and revenues of the British territorial 
possessions in the East Indies.2 The system of Govern- 


~, 


ment created by this Act is thus described by the Com-. 


mittee on the Home Administration of Indian Affairs 4 :— 
‘The executive management of the Company’s affairs was 
in the hands of a Court of Directors, who were placed in 
direct and permanent subordination to a body representing 
the British Government and known as the Board of Control. 
The functions of the Board were in practice exercised by 
the President, who occupied in the Government a position 
corresponding to some extent to that of a modern Secretary 
of State for India. The Board of Control were empowered 


ne ae 


and ¢ concerns whic | in “any wise relate. to. “the civil or 


military government or revenues of the British territorial 


‘possessions in the East Indies.” Subject to the superinten- 
dence of the Board of Control, the Directors conducted the 
correspondence with the Company’s officers in India, and 
exercised the rights of patronage in regard to appoint- 
ments.’ According to Sir George Chesney*, the President 
of the Board’ of Control was always a member of the 
Cabinet. 


1 The East India Company Act, 1784, Section 11. 2 [bid. 


% Vide para. 8 of the Report (1919) of the Committee.— The Com- 


mittee was appointed to enquire into the organization of the India 
Officé and the relations between the Secretary of State in Council... 
and the Government of India ’.—Para. 1 of the Report. 


* Indian Polity, p. 360, * Its members used to lose office on change: ; 


of Ministry.—Seton, Jndia Office, p. 13, 
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The Government of India Act of 1858 abolished the é., 
system of Government prevailing from the year 
ee: 1784, by transferring the administration of 
bythe Act India from the Company to the Crown and, 
of 1588, among other things, authorized the appointment 
of an additional Secretary of State who was empowered to 
exercise, except where otherwise provided, the powers 
formerly exercised by the Court of Directors, the Court of 
Proprietors, or by the Board of Control in relation to the 
government and revenues of India.1_ Besides, it created a 
+ Council to assist the Secretary of State in the performance: 
of his duties. This Council was formally styled ‘The 
‘Council of India.’ Thus came into existence the Secretary 
of State for India and his Council. Describing the change 
effected by the Act of 1858 in the Home administration of 
Indian affairs, the Committee, to which reference has been 
made before, stated? that in general, the dual functions of 
| the Board of Control and the Court of Directors were vested 
| in the corporate body known as the Secretary of State for 
India in Council. The substitution of administrative 
responsibility on the part of the Government for the 
superintendence it had formerly exercised caused a 
redistribution of functions in which the lines of inheritance 
became to some extent obscured; but the persistence of 
the dual principle could still be traced in the corporate 
activities of the Secretary of State in Council. 

The territories for the time being vested in His Majesty | 
in India are, in the words of the Government of India 
Act, governed by and in the name of His Majesty the 
King-Emperor. The authority of the Crown over India 


& 


1 Section 3 of the Act. 
 ® Report of the Committee on the Home Administration of Indian 
Affairs, para. 9, This Committee was presided over by the Marquess 
4 Committe We shall in future refer to this Committee as the Crewe 
mittee 
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is € reised through the Secretary of State! for India who — a 


the | 18 appointed, like other Secretaries of State, by 
Secretary the delivery to him of the seals of office,’ He is 
bal ajar a member of Parliament and is responsible to it 
‘in accordance with constitutional practice for 
his official acts’. As a Cabinet Minister and member of the 
Privy Council, he is the constitutional adviser of the Crown 
in matters relating to India. He appoints? two Under- 
Secretaries, one permanent, who is recruited from the Civil 
Service, the other Parliamentary, who changes with the 
Ministry and who usually represents him in that House of 
Parliament of which he does not happen to be a member. 
Ordinarily he remains in office so long as the Cabinet of 
which he is a member remains in power. He may, however, 
be forced to resign his office on account of his personal 
errors in the conduct of his department. Appointments by 
the Crown to offices in India are made on his advice.* 
The Council of India, as originally constituted under the 
Act of 1858, consisted of fifteen members, eight 
eect! of whom were appointed by the Crown and 
seven elected by the Court of Directors’ of the 
East India Company. The constitution of the Council has 


been altered from time to time. Under the existing Act® the : 
Council is to consist of such number of persons, not less” 


* * The office of Secretary of State is constitutionally a unit, though 
there are five (now six practically) officers. Hence any Secretary of 
State is capable of performing the functions of any other, and 
consequently it is usual and Proper to confer statutory powers in 
general terms on ‘‘ a (or ‘‘ the’’) Secretary of State’, an expression 
which is defined by the Interpretation Act, 1889, as meaning one of 
Her Majesty's principal Secretaries of State. "Ibert, The Govt. of 
legit, = Aa Vide also Marriott’s English Political Feaiinnes 
tons, pp. 1 

® Ilbert, The, Government ot India, p. 172. 

* The case of Dr. Drummond Shiels (Lab.), Parl. Under-Secretary, 
is an exception. 

* It is said that only the Viceroy is appointed on the recommenda- 
tion of the Prime Minister. See note 2 on 

* Either from omens its ony members or from the ex-Directors. of 
the Company. : Sg a 3(l)ofthe Act. 
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tha eight and not more than twelve, as the Secretary of 
State may determine. At least one-half of the members of 
the Council must have served or resided in India for not 
less than ten years and must not have last left India more 
than five years before their appointment to the Council.? 
The right of filling any vacancy in the Council is vested in 
the Secretary of State.2 The ordinary term of office of a 
member is five years, but he may be reappointed by the 
Secretary of State for a further term-of five years ‘for 


‘special reasons of public advantage.’* In any such case, 


however, the reasons for the reappointment must be laid 


before both Houses of Parliament in the form of a minute. 


It is open to a member of the Council to resign his office 
and any member of the Council may be removed from his 
office by the Crown on an address of both Houses of 
Parliament. Every member receives an annual salary of 
twelve hundred pounds. But if any member was, at the 
time of his appointment, domiciled in India, he is entitled, 
in addition to his salary, to an annual subsistence allowance 
of six hundred pounds.¢ No member of the Council is 
capable of sitting or voting in Parliament. 

The Council of India conducts under the direction of the 


1 Section 3 (3) of the Act. 2 Section 3 (2) of the Act. 

® Section 3 (5) of the Act. 

* There are now three Indian members on the Council, each of 
whom receives, in addition to his salary, an annual subsistence 
allowance of six hundred pounds. Mr Montagu regarded it ‘as 
equitable to extend to Indians holding office in England the system of 
‘* overseas allowance ’’ just established for Englishmen in India.’— 
Seton, Zhe India Office, p. 27. 

5 Speaking on this clause in the (first) Bill for the Better Govern- ° 
ment of India, 1858, Viscount Palmerston said: ‘ We'do not propose 
that the Councillors shall be capable of sitting in Parliament. We 


‘think there would be great inconvenience in such an arrangement ; 


that they would become party-men; that they would necessarily 
associate with one side or the other in this House, and that, with 
changes of Administration, the relations between the President and | 
the Councillors might then become eicondingls es Vide 
Py Mukherji’s pai gla sos inci ig vol, i, p. 156, 
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Secretary of State the business transacted in the United — 
Kingdom in relation to the government of India 
Functions and the correspondence with India. The 
eocad powers which are vested in the Secretary of State 
in Council and in the Council of India are exercis- 
ed at meetings of \the Council ‘ at which such number of 
members are present as may be prescribed by general 
directions of the Secretary of State.’2 The Council may 
act in spite of any vacancy therein. It must meet as and 
when the Secretary of State directs, but there must be held 
at least one meeting of the Council in every month.? The 
Secretary of State is the President of the Council ‘with 
power to vote. Any member of the Council may be 
appointed Vice-President thereof by the Secretary of State 
in Council, but any person so appointed may be removed 
from his office at any time by the Secretary of State.* 
At every meeting of the Council the Secretary of State, 
or, in his absence, the Vice-President, if present, — 
Procedure A ie, 
at meetings OT, in the absence of both of them, one of the 
of the members of the Council, elected by the members 
Council. ‘ ; 
present at the meeting, presides. In case of 
an equality of votes at any meeting, the person presiding 
has a second or casting vote. Any act done at a meeting | 
of the Council in the absence of the Secretary of State — 
requires his written approval for its validity. te 
If there is a difference of opinion on any question at any 
meeting of the Council at which the Secretary of State is 
present, his decision is final except in those cases where > 
the concurrence of a majority of votes is expressly required 


- 


2 Section 5 of the Act, 
? Section 6 of the Act. ‘No one but the abeubasy of State alia 
the Members has a right to take part in the discussion, but the 
Under-Secretaries of State attend the meetings, and may; be invited 
sa Fane ieee Mel ay scoala 
ion ct. ‘In practice regular weekly mee e 
continued’ Seton, The Indiq (Office, p. 26, - = 
ft Section 7 of the Act. 
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by the Act.' In case of such difference of. opinion it. 
Secretary of State may require his opinion and his reasons 
for it to be recorded in the minutes of the proce :dings, and 
any member of the Council, who has been present at the 
meeting, may also require his on‘~ion and his reasons for 
it to be similarly recorded.2 
For the more convenient transaction of business the 
Secretary of State is empowered to constitute 
Committees Committees of the Council of India, and to direct 
Sel what departments of business are to be under 
those Committees and how the business of the 
Secretary of State in Council or of the Council of India is 
to be transacted. Any order made or any act done in 
accordance with such direction is to be treated as being an 
order of the Secretary of State in Council. To these 
Committees matters connected with the various branches 
of administration are referred before being finally placed 
before the Secretary of State in Council.* 
The Secretary of State in Council prescribes the 
C * . Procedure for correspondence between the 
dence Secretary of State and the Governor-General in 
— the Council or any local Government. in India.5 
ecretary of - oes 
| Stateand ~ Before the Reforms every order or communi- 
India. cation proposed to be sent to India had to be 
' submitted to a meeting of the Council, or to be placed on 
the Table of the Council Room for seven days prior to its 
issue for the perusal of the members of the Council, 
unless it dealt with a ‘secret’ matter or the action 


2 Section 9 of the Act. ‘No business can be brought before the 
Be genet Bs odie except by the Secretary of State.’—Seton, Zhe indie 
| Office, p. 35. 

® Section 9 of the Act. " -® Section 10 of the Act. 
| _* The Fitth Decennial Report, pp. 51-52. ‘The Committees of the 
_ Council correspond to, and work in close touch with, the several 
| departments : of the Office, but no Member is in charge of any meet 
_ ment. *—Seton, The India Office, p- 35, 
- * Section 11 of the Act. 









of State, * ciwently required. The present simpler mode 

of conduct ¢; copes hondence with India was recommended 
by the Crewe Cor ittee.’ The reasons for the change 
suggested were thas, stated by the Committee :— Our 
second suggestion is that the Secretary of State should 
regulate by executive orders the mode. of conduct of 
correspondence between the India Office and the Govern- 
ment of India and Local Governments. The issue of 
orders and communications has hitherto Oe regulated by 
the somewhat meticulous procedure prescribed by the Act 
of 1858 ; and we do not think we need justify our proposal 
to liberate the India Office from the restrictions imposed 
by a bygone age and to place it on the same footing as. 
other Government Departments in this respect.’ 

If any order is sent to India directing the actual) 
Information CO™Mencement of hostilities by His Majesty’s 
to Parliae forces in India, the fact must be, unless the 
ment asto order has in the meantime been revoked or — 
orders for : j 
commencing suspended, brought to the notice of both Hotises 
hostilities. 6f Parliament within three months of the issue 
of the order, or, if Parliamentis not sitting at the expiration 
of, those three months, then within one month after the 
next meeting of Parliament.? This provision enables — 
Parliament to have an ‘early opportunity of calling upon | 
the Government for explanation of the causes which had led 
to such orders.’* 





+ See para, 27 of the Committee’s Report. 
® * Correspondence with India has been accelerated by an rors gee 
ment for the exchange of ‘‘ official ’’ letters between the Secretaries : 
India Office Departments and Secretaries to the Government of In 
on matters which could not be treated ‘‘ demi-officially ’’ and used o. 
uire a formal despatch on each side. ’—Seton, The ants Bis 


vats es Saf ASS ; 
Viscoun erston’s on. the Government India 
Bill, 1858—P, M c Seas eh he ita 


* Pas Sih DS ah ph z 
Sse ae aif i aS Seg 







% ' 
390 THE INDIAN CONSTITUTION 


In the course of his speech on the (thied) Government of 
India Bill, 1858, the Mavi of Derby stated? that. 
jen although it was expe: ent that the business (of 
of India. the government of India) should be conducted 
by a high Ministerial officer . . . who should, 
like the holders of other offices in the Government, be 
appointed by the Crown and be responsible to Parliament, 
yet, inasmuch as it was impossible to conceive that any 
person so appointed would have sufficient knowledge and 
experience to discharge duties so various and so compli- 
cated as those connected with the administration of all the 
different provinces of India, it was necessary for the good 
government of India to associate with the Minister a 
Council, more or less numerous, by whom he might be 
assisted and advised. Thus the Council of India was 
created not to be, to quote the Earl of Derby again,” a 
screen between the Minister and Parliament as the Court of 
Directors might have been, but to give the Minister advice’ 
which, on his own responsibility, he would be at liberty 
either to accept or reject. In order to achieve this object, 
it was provided by the Act of 1858 that the major part both 
of the appointed and of the elected members of the Council 
must be persons who had served or resided in India for 
vot less than ten years, and, with certain exceptions, who 
had not last left India more than ten years before the date 
of their appointment. And it was further provided by the 
same Act that future appointments or elections to the 
Council should be so made that nine at least of its members 
must possess those qualifications. Although the Council 
was established primarily with the object of ‘ providing a 
Minister of the Crown, usually without personal knowledge 
2 See P, Mukherji’s Constitutional Documents, vol, i, p. 167. 
2 Jéid., p. 168. 
* Section 10 of the Act of 1858.—Mukherji’s Constitutional 


Documents, vol. i, p. 137. 
* Jbid. Future elections were to be made by the Council itself. 
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of India, with experienced advice upon Indian questions’, 
yet it was given a special function, which was presumably 
intended, according to the Crewe Committee,” ‘to actasa 
of the “Secretary of. State.’ For instance, ‘no grant “or 
appropriation of any part of the revenues of India’ could? 
be made under the Act of 1858 ‘ without the concurrence 
of a majority of votes at a meeting of the Council’. 
Similarly, a few other specified matters could not be 
decided without the vote of a majority in Councii. This is 
. the case even now, subject, of course, to the provisions of 
the Government of India Act and the Rules made there- 
under. But still the Council has been in the main an 
influential consultative body since its creation. It has had 
no power of initiative. 
The majority of the members of the Crewe Committee 
recommended in their Report the abolition of _ 
ae the Council of India and the creation in its place 
on the ofa statutory Advisory Committee to which the 
ae. Secretary of State might refer such matters as 
he might determine for its advice and assistance. They 
were of opinion that there was no constitutional function 
of the Secretary of State in Council which, under the new 
conditions, could not equally well be discharged by the Secre- 
tary of State.* Professor A. Berriedale Keith, 
— who was a member of the Committee, stated in 
views about his Minority Report® that he was opposed both 
He Caneel ais the o the continued existence of the Council of India 


and to the substitution for it of a statutory Advisory 


1 Para, 11 of its Report. 

2 This is the case even now, suoject, of course, to the provisions of 
the Government of India Act and the Rules made thereunder. 

3 Paras. 20 and 23 of the Majority Report. 

* Para, 21, ibid. 

* Minority Report by Professor A. B. Keith on the terms of 
reference to the Committee on the Home Administration seb | 
Affairs. sa 
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Committee as recommended by the majority of his col- 
leagues. Inregard to the Council of India, he held that the 
composition of the Council as representing Indian official 
experience at once qualified and tempted it to improve in 
detail, and in a sense to do over again, work already done 
in India.1 Though fully conscious of the useful service 
rendered by the Council in the past, he was, however, of 
opinion that the conservatism natural to retired officials had 
acted sometimes as a barrier in the way of useful reform.? 
Besides, the natural tendency to delay in the action of the 
Government of India had been injuriously fostered by the 
delays of the India Office under the Council system of 
procedure.* And lastly, he pointed out from the evidence 
of Mr. Austen Chamberlain the tendency of the Council to 
‘move the Secretary of State to overrule the Government of 
India in minor matters.* In the absence of a permanent 
body anxious naturally to prove its utility by suggesting 
improvements on the proposals.of the Government of India, 
it would, he hoped, become the rule for the Secretary of 
State to refrain from interference save when he was satisfied 
that some real principle was involved, in which event his 
intervention would carry all the more weight because his 


cf see 31 of the Report by Professor Keith. 

® Para. 31 of the Report by Professor Keith. 

* Para. 34 of Prof. Keith’s Report. 

* The Council, says Mr. Ramsay MacDonald, ‘ has not only to be 
-consulted, it has to agree. The awkwardness of the situation which 
would be created if the Secretary (of State) forced his desires in the 
‘teeth of the opposition of his Council, even when he has constitutional 
authority for doing so, limits his authority in practice more than it 
is limited by law. . .. His act‘on is limited by a Council which is 
more of the nature of a body of civil servants, but which has the 

wer inthe most essential matteis of government to hamper the 
‘ tary of State in doing what he thinks he ought todo. And 
this Council isnon-representative ; it acts of its own untrammelled 
[tron it is not directly responsible to Parliament. This constitutional 


anomaly could not have existed for a generation if Parliament had 
taken an active interest in Indian affairs’.—Zhe Government . of 
_ India, pp. 47 and 48. é 
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authority was not frittered away by interference in lesser 
matters.1 As the Montagu-Chelmsford Scheme imposed 
on the Secretary of State a process of progressive abnega- 
tion of his power of superintendence, direction and control 
of the Government of India, the abolition of the instrument 
by which in the past.a close and detailed control and revi- 
sion had been exercised in respect of Indian affairs was in 
his opinion requisite as a necessary preliminary to, anda 
conclusive manifestation of the purposejof His Majesty’s 
ministers to secure, the gradual realfzation of responsible 
government in British India.? 

With regard to the advisory Committee, he said that the 
arguments adduced by the majority of his colleagues in favour 
of its creation did not appear to him capable of carrying 
conviction.* Under the reform scheme he had no hesitation | 
in holding* that in the performance of his diminishing 
duties the Secretary of State should be able to obtain all 
the aid he would 1 require primarily trom the permanent 
staff of his department and from expert sources such as the 
brokers rokers of the India’ Office and the Bank of England. * In 
matters in which further advice was deemed necessary, e.g., 
currency questions or other issues involving special know- 
ledge, he would have recourse to Committees appointed | 
ad hoc. . 

Mr. Bhupendranath Basu, another member of the 

Crewe Committee, was also in favour of the 
fale abolition of the Council of India. He expressed 
nath Basu’s himself in a separate note appended to the 
sgt Recon Majority Report as follows* :—‘ As regards the 

abolition of the Council of the Secretary of 
State, I saree with the Majority Report though not quite 


1 Para, 34 of Dai Keith’s Report. 2 Para. 31, ‘ibid. 
.® Para. 34 of Professor Keith’s Report. * Para. 33, ibid. 


_ 5 Note BON. Raye an the Repost of, ti Disaeiktee 
Heme Anaitation of Indian Affairs, para. 8, He has since 
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for the same reasons, My reasons are, firstly, that the 
abolition of the Council will naturally result in the Secretary 
of State leaving things more and ind more to the Government 
of India, and interfering only in matters of _Imperial 
cofiéérn, and, secondly, it will thus throw a much greater 
responsibility “Of” the Government _ of India, which in. its 
owm-interests*will have to share it “with the representatives 
of the people, part from any _question.of statutory obliga- 
aad Me shall ‘thus bring about greater co-operation and 
Tesp@nsible assOciation between the Government andthe 
péople, and greater reliance upon their ‘conjoint : action, and” 
pave'the way tothe attainment of self-government in Indta 
without~tmitich” dislocation” of machinery. +e “too was | 
‘Opposed to an Advisory ‘Committee with no responsibility 
and no.statutory-functions.’ Such a Committee would 
retain, according to him, the demerits of the present system, 
and would lose some, if not most, of its merits.1 
‘A habit,’ says Mr. Ramsay MacDonald,” ‘ has- more 
influence upon an Englishman than a reason.’ 
ee sobet In spite of these weighty opinions? in favour of 
Commiitee the abolition of the Council of India, the Joint 
sac Select Committee recommended its continued 
existence. ‘The Committee are not in favour” 
of the abolition of the Council 6f“Tadia. They tl think that, 
at-any-ratefor’sOme time to come, it will be absolutely 
necessary that the Secretary of State should be advised by 
persons of Indian experience, and they are convinced that, 
if no such Council existed, the Secretary of State would 
shave to form an informal one if not a formal one. There- 
fore, they think it much better to continue a body which 


* 

1 Paras. 9-13 of Mr. Basu’s Note. 

® The Government of India, p. 45. 
; * Both the Indian National Congress and the All-India Muslim 
_ League demanded the abolition of the Council of India in their 
Joint Scheme of Indian Reforms adopted in their hes ~— 
held at Lucknow in 1916, ; 
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has all the advantages behind it of tradition and authority, 
although they would not debar the readjustment of its 
work so as to make it possible to introduce what is known 
as the portfolio system. They think, also, that its constitu- } 
tion may advantageously be modified by the introduction 
ofmoré Indians into it and by shortening of the period of 
tWe€-Sérvice upon it, in order to ensure a continuous flow a} 





ff88W €xperiencé from India and to relieve Indian members 
from the necessity of spending so long a period as seven ' 


vearem BEIanC* ; 
atever justification there might have been for the 


creation of the Council of India in 1858, and 
fo ee whatever justification there may be for its 


expenditure retention even under the Reforms Scheme, its 
of Indian 
Revenues. lesa si 

“has stood in the way of useful reform in the 


past. It has not always exercised with scrupulous care 
and attention its so-called power of financial veto with 
regard to the expenditure of Indian revenues. As Professor 
Keith says in his Minority Report,* ‘ it is admitted that the 
evidence shows that, in matters decided by the British 
Cabinet, the Council of India in the past has felt bound to 
defer to the superior moral authority of that body, and has 


mal 
at 


ww 


indefinite continuance cannot be supported. It — 


pro tanto abnegated the unfettered use of the powers — 


conferred by the Government of India Act, 1915 (section 21); 
minor instances such as the charging to India of the cost of 


1 ‘The Joint Select Committee’s Report on Clause 31 of the Govern- 
ment of India Bill. . 

2 Para. 36.'In the Majority Report also we find :—. 

_‘ The Council (of India) are by law in a position to obstruct 


his (i.e. the Secretary of State’s) policy, or indeed the policy of His * 


Majesty’s Government, by interposing their financial veto if Indian 
revenues are affected ; but in practice they have acknowledged the 
supremacy of the Imperial Executive by accepting proposals com- 


municated to them as decisions of the Ministry, in so far as those a 
P s raise issues on which they are legally competent to | 


decide.’—para. 12, 4. & 
‘ 20 : : . 


rd : 
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a ball in honour of the Sultan of Turkey suggest that, even 
in matters not of Cabinet importance, the scrutiny of the 
Council has fallen short of any high standard of care 
for Indian interests.’ Sir Malcolm Seton, Deputy Under- 
Secretary of State in the India Office, also writes :1 * Lord 
George Hamilton? has recorded that the House of Commons 
has on occasion objected to expenditure being thrown on 
India which the Secretary of State in Council had accepted 
as equitable.’ Besides, the position of the Council has 
sometimes made it difficult for it to exercise effective 
control over the expenditure of Indian revenues. As Sir 
John Strachey, himself a member of the Council for ten 
years, sive the powers ... given to the Council in 
controlling expenditure are, however, far from being as 
" great as at first sight they seem to be, forthey can only be 
exerciséd in regard to the ordinary business of the adminis- 
tration. Orders involving large expenditure may be given 

y the Secretary of State without either the consent or the 

nowledge of the Council.’* Whatever may have been the 
eal character of the control which the Council has hitherto 


1 The India Office, p. 69. 

2 Secretary of State for India from 1895 to 1903. 

® See his /ndia (3rd ed.), p. 68. 

4*But this (financial) check,’ wrote Sir George Chesney, ‘ is 
practically rendered nugatory by the power given to the Secretary 
of State to deal with business alone in the Secret Department... . 
And thus while the sanction of tne majority of that body is required 
to the granting of a gratuity or a pension of a few shillings a year 
recommended by the Government of India on behalf of some humble 
applicant, a Secretary of State may order, and has ordered, military 
operations to be undertaken by the Government of India, involving 
an expenditure of millions of money, not only without the sanction, 
but without even the cognizance of his Council.’—Jndian Polity, 
pp. 371-72. 

‘When the Capital of India was moved from Calcutta to Delhi, a 
decision which has burdened the Indian finances with a still unter- 
minated charge cf many millions, the Council at the India Office 
were not informed, until the matter had already been decided by 
the Cabinet, when either advice or protest on their part was useless.’ 
—Curzon, British Government in India, vol. ii, p. 119. 
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exercised, or has been allowed to exercise, over the 
expenditure of the revenues of India, we believe that we 
are correct in stating that, now since incréaséd financial 
poWeFs"havé been conferred upon the Indian legislative 
bodtes"and since those powers will be further increased in 
th€"fmmediate future, the usefulness of the Council asa 
body keeping Indian expenditure within legitimate limits 
must be of rapidly diminishing importance. The duty of 
safeguarding Indian interests in financial!matters should 
bs a Legislature. The Council seems to us to be an 
anachro= anachronism at present,\the sooner got rid of, 
olen. the better for the government of India.t Now 
that Dominion status has been promised to India, it should 
be abolished as soon as possible. Let us hope that the day 
is not far distant when the office of Secretary of State for 
India will be merged in that of Secretary of State for 
Dominion Affairs. 
The establishment of the Secretary of State in Council 
is commonly known as the India Office. It was 
Phage originally created by the Act of 1858. The officers 
its organiza- on the Home establishment both of the East India 
_ Company and of the Board of Control formed the 
establishment of the first Secretary of State in Council.? 
He was authorized by the Act to submit, within six months 
ofits commencement, a scheme for his permanent establish- 
ment.’ As has been stated before, the Secretary of State 
4 The Council, according to Mr. Ramsay MacDonald, ‘is a 


cumbersome machine of check and counter-check if it has any use at 
all. It destroys real Parliamentary interest without giving Indian 
control or expert political advice. . .. It is not ernment or 
advice by the expert, but he_ official. “Te ie ab adjaast-to 
bureauctacy, not to Indian opinion. It is a Civil Seryice imposed as 
a check upon a Legislature, and it becomes more and more 
anomalous as representative iustitutions in India are established 
and broadened.’—The Government of India, p. 50. 

? Section 15 of the Act of 1858.—Vide The Indian Constigqgion by 
A. R. Iyengar, Appendix III. : 3 Joid. 


rest with the Government of India and the Indian. 
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has two Under-Secretaries, one of whom is permanent and 
the other Parliamentary. Sonie<Of his minor duties are 
delegated to these officers. There are, besides, one Deputy 
Under-Secretary, and two Assistant Under-Secretaries, one 
of whom is also the Clerk of the Council.t_ There’ are in 
the India Office now several departments: “(1) Finance, 
~(2) Military, (9) Political and Secret, (4) Public and Judicial, 
(5) Economic and Overseas, (6) Services and General, and 
) Public Works.2) Some of its previous functions have 
been transferred to the High Commissioner for India. For 
each department in the office there are a Secretary and an 
Assistant Secretary, with a staff of clerks. All appoint- 
ments to the India Office are made by_the Secretary Of 
State in n Council ; but ‘ junior situations’ in it must-be. filled 
firaccordatice with rules relating to appointments to similar 
situations in the.Home.Civil-Service:* No addition may 
. be made to the establishment of the Secretary of State in 
Council, or to the salaries of the persons on it, except by 
an order of the Crown in Council, to be laid before both 
Houses of Parliament within fourteen days of its issue, or 
if Parliament is not sitting at that time, then within fourteen 
days after the next meeting of Parliament. The Secrétary 
6f State“in’ Council may remove, however, any officer ot 
servant belonging to his establishment. The Crown may, 
by warrant under the Royal Sign Manual, countersigned 
by the Chancellor of the Exchequer, grant to any officer in 
the India Office such compensation, superannuation or 
retiring allowance, or to his legal personal representative 
such gratuity, as may respectively be granted lawfully to 


1 Whitaker’s Almanack, 1926, p. 196. 

® Besides, there are ‘Accounts and Records departments. Seton, 
The India Office, p. 273; also Whitaker’s Almanack, 1926. 

3% The Imperial Gazetteer of India, vol. iv, p. 39. 


: ide 17 of the Act. 
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persons on the establishment of a Secretary of State, or 
to the personal representatives of such persons.' 

Mention may be made in this connection of another officer 
Audit of 2 e 
Indian ment of the Secretary of State in Council, but 
Accounts in whose functions are too important to be ignored 
the United ‘ 

Kingdom. | —We mean the auditor of the accounts of the 
Secretary of State in Council. He is appoi 

by the Crown by warrant under the Royal Sign Manual, 
countersigned by the Chancellor of the Exchequer, and 
holds office during good behaviour. He is empowered 


| 
agai 
ar 


| 


en 


who does not exactly belong to the establish- 


to appoint and remove his assistants. He examines and | 


audits ‘the accounts of the receipt, expenditure and disposal 
in the United Kingdom of all money, stores and property 
applicable for the purposes of the Government. of India 
Act.’ The Secretary of State in Council must,* by the 
officers of his establishment, produce and lay before him 
all such accounts, accompanied by proper vouchers, and 
submit to his inspection all books, papers and writings 
having relation thereto. He may examine any such officer, 
being in the United Kingdom, in relation to such accounts, 
and may for that purpose require his presence before him. 
He must report to the Secretary of State in Council his 
approval or disapproval of those accounts with such remarks 
in relation thereto as he thinks fit ; and he must specially note 


in his reports if any money arising out of the revenues of: 


India has been appropriated to purposes other than those to 
which they are applicable.5 Moreover, he must specify 
therein any defects, inaccuracies or irregularities: which may 
appear in those accounts, or in the authorities, vouchers or 
documents relating thereto.® Finally, he must lay all his 


* Section 18 of the Act. ® Section 27 of ibid. 
* Lbid. * Ibid, ee 
5 Ibid. \ W ® Ibid, 
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reports before both Houses of Parliament, with the accounts 
of the year to which they telate®” 

“The auditor and his assistants are paid such salaries out 
of the revenues of India or out of moneys provided by 
Parliament as the Crown, by warrant countersigned-by the 
Chancellor of the Exchequer, may direct. Besides, they 
are, in respect of superannuation or retiring allowance or 
gratuity, in the same position as if they were on the estab- 
lishment of the Secretary of State in Council.? 

~ Another important functionary closely connected with 

the Government of India in England is the High 
High Com- Commissioner for India. The appointment of a 
Le. High Commissioner for India was provided for 
in the Act of 1919 in pursuance of a recommenda- 

tion made by the Committee.on.the Home.Administration 
of Indian Affairs. The Committee -stated:3 ‘ We are 
satished that the time has come for a demarcation between 
the agency work of the India Office and its political and 
administrative f functions, “and that the step would commend 
itself to all’ classes of Opinion in India as marking a-stage 
towards full Dominion status. Accordingly, we recommend 
that preliminary action shoiild be taken with a view to the 
transfer of all agency work to a High Commissioner fot 
India or some similar Indian Governmental.representative_ 
in London. We suggest that, in the first instance, com- 
municatiotis should be entered into with the Government of 
India with the object of transferring to thé direct control 
of that Government the Stores. Department and also the 
Accountant-General’s Department (subject to any necessary 
reservations, including the retention of work connected 
with higher finance), and that the Government of India 
should at the same time be invited to make suggestions for 


2 Sectiow27 of the Act. © Ibid 
* Para. 29.0f the Majority Report. 
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the transfer to their control of any other agency business, — 


such as that transacted by the Indian Students Department.’ 
It has accordingly been provided by Section 29A of the 
Government of India Act that the Crown may by Order in 
Council make provision for the appointment of a High 
Commissioner for India in the United Kingdom, and for 
the pay, pension, powers, duties and conditions of employ- 
ment of the High Commissioner and of his assistants ; 
and that the Order may further provide for delegating © to 
the High ‘Commissioner any of the powers previously 
exercised by the Secretary of State or the Secretary of 
State in Council in relation to making contracts, and. 
may prescribe the conditions under which he must~act-on 
behalf of the Governor-General. in Council. or any local 
Government., 
“An” Order of the Crown in Council, dated August 13th, 
1920, has since been published.t Under it the 
Re recite Governor-General in Council may from time to 
time appoint, with the approval of the Secretary 
of State in Council, some person to be High Commissioner 
for India in the United Kingdom, and may with the like 
sanction remove or suspend any such person and appoint 
another in his place. The | High Commissioner is to hold 
office for five years and is eligible for reappointment. The’ 
Governor-General in Council may grant him leave of 
absence at any time and appoint some person to act in his 
place during his absence. He is to receive a salary of 
three thousand pounds a year payable out of the revenues 
of India. He is not to be entitled to any pension in respect 
of his services as High Commissioner. But if a person 
in the Civil Service of the Crown in India is appointed 
High Commissioner, he may reckon his period of service 
as High Commissioner for the purpose of earning any 


1 See The Gazette of India, October 2, 1920, pp. 1581 82. 4 
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pension to which he is ordinarily entitled as a member of 
the Civil Service. He ‘enjoys! the same status as his 
Dominion colleagues.’ In the exercise of his powers and 
performance of his duties he will be subject to the direction 
and control of the Governor-General in Council. 

Subject to the provisions of the Government of India 
Act, the High Commissioner must— 

.(1) act as agent of the Governor-General in 
Council in the United Kingdom ; 

(2) act on behalf of local Governments in India for 
such purposes and in such cases as the Governor-General 
in Council may prescribe ; and 

(3) conduct such business relating to the government 
of India hitherto conducted in the office of the Secretary of 
State in Council, as may be assigned to him by the Secretary 
of State in Council. 

He is empowered to make and sign, and if necessary seal, 
contracts in the name and on behalf of the Secretary of 
State in Council. He can appoint his own assistants. He 
must lay before the auditor of the accounts of the Secretary 
of State in Council accounts of the receipt, expenditure and 
disposal in the United Kingdom of all money, stores and 
property by him, accompanied by proper vouchers, and 
Submit to the auditor all necessary papers having relation 
thereto; and he must, as soon as may be, transmit to the 
Governor-General in Council a copy of the report of the 
auditor on those accounts. 

. Action was taken under the Order shortly after its 
publication. On October Ist, 1920, the Stores Department, 
the Indian Students Department and certain minor matters 
were transferred from the India Office to the High Com- 
missioner. ‘Further transfers of work were made on 


His duties. 


1 Seton, The India Office, p. 258. 
. Report of the Indian Retrenchment Committee, 1922-23, p: 211. 
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April 1st, 1921, and on April 1st, 1922.1. But the whole of 
the agency work of the India Office has not yet been 
transferred to the High Commissioner.? The Indian Ce 4 
Commissioner in London belongs. to his staff. We may 
mention here that Sir William Meyer was appointed 
the first High Commissioner for India with effect from 
October Ist, 1920. He * was succeeded by Sir Dadiba Dalal 
of Bombay. "Ofi the latter’s resignation in 1924, Sir Atul 
Chandra Chatterjee, k.c.1.z., I.C.S., was appointed High 
Commissioner.* mA Wee Futuedsih iy Bey 
Ever since 1858 till the Reforms Scheme came into 
operation, the salaries of the Secretary of State 
a the for India, of his Under-Secretaries and of the 
Administra‘. members of his Council had been paid out of 
eee the revenues of India.5 Similarly, the cost of 
the India Office had been paid out of Indian 
revenues with this difference only that, in pursuance of a 
recommendation of the Welby Commission (1895-1900), 
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1 Report of the Indian Retrenchment Committee, 1922~23, p. 211. 
Tne High Commissioner arranges for the probationary training 

of the officers of the All-India Services and ‘their passage to 
India, and to his Office has been transferred all the work connected 
with the payment of civil leave allowances and pensions, as well as 
the arrangements for civil officers sent to Europe for courses of. | 
special study... . Amongst the functions that he has taken over — 
comes the general supervision of India’s participation in Imperial and 
International Exhibitions ’.—Seten, The /ndia Office, p. 259. 

? Jbid., pp. 257-59 ; also Rep., Ind. Ret. Com., p. 225. 

2 After his death in 1922 Mr. J. W. Bhore, I.C.S., acted as High 
Commissioner for six months.—Seton, p. 258. 

*He was a member of the Viceroy’s Executive Council at the time 
of Bis appointment to the office. 

5 The salaries of the Secretary of State, the Parliamentary Under- 
Secretary and the permanent Under-Secretary are, and have been in 
the past, £5,000, £1,500 and £2,000 a year respectively. In addition 
to his salary, the Secretary of State occupies, free of rent, the India 
Office building which has been built and maintained out of the 
revenues of India and for the repairs of which the Government 
of India has to pay. ... (Vide Mr. (now Sir) Purshotamdas 
Renan eee s ‘ Supplemen Note on India Office Expenditure,’ 
para. 13, Report of the Indi Retrenchment Committee, p. 230.) 
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the British Treasury had latterly contributed £40,000! 
a year towards it. The inequity of this arrangement 

», becomes obvious when we remember that the salary of the 
} Colonial Secretary and the cost of his establishment have 
i “aff'atony” Bei paid by Engla nd, The authors of the Joint 
Report recommended that the Secretary of State’s salary, 
like that of all other Ministersof the Crown, should be- 
defrayed from Home revenues and voted annually by 
Parliament.? ‘This will enable,’ they stated,* ‘ any live 
questions of Indian administration to be discuss- 

tiates ed by the House of Commons in Committee of 
— Supply. On previous occasions when this 
proposal has been made it has encountered the 

objection that it would result in matters of Indian adminis- 
tration being treated as party questions. Without entering 
into speculations as to the future of parties in Parliament 
we do not see why this result would follow from such a 
debate more than from the existing debate on the budget’ 
‘It might be thought to follow,’ they continued,* ‘ that 
the whole charges of the India Office establishment should 
similarly be transferred to the Home Exchequer; but 
this matter is complicated by a series of past transactions, 
and bythe amount of agency work which the India’ 
Office does on behalf of the Government of India; and we 
advise that our proposed committee upon the India Office 
organization should examine it and, taking these factors 

_ into consideration, determine which of the various India 
f Office charges should be so transferred, and which can 

' legitimately be retained as a burden on Indian revenues.’ 

In accordance with this recommendation the Crewe 


; This contribution used to be made indirectly through some 
adjustments between the India Office and the Treasury in respect of 
certain divisible charges.—See Legislative Assembly Debates, January 
16, 1923, pp. 1078-79 ; also the Inchcape Committee’s Report, p. 239. 
For the Welby Commission, see page 316. 

? Montagu-Chelmsford Report, pata. 294. * Ibid. * Ibid. 
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Committee considered the question of the incidence of the 

The Crewe  COSt of Home Administration as between Indian 

Committee's revenues and the British Exchequer. The 

pated majority of the members of the Committee stated 
in their Report as follows! :— 

‘ We understand that it is the intention of His Majesty's 
Government that the salary of the Secretary of State 
should, like that of all other Ministers of the Crown, be 
defrayed from Home revenues and voted annually by 
Parliament. Our main principles have already led us to 
distinguish the political and administrative duties of the 
Secretary of State, acting as a Minister, from the agency 
business conducted by the India Office on behalf of the 
Indian authorities. It appears to follow as a general 
conclusion that the charges incidental to the former: should 
be met from British revenues. They form anormal 
part of the cost of Imperial administration, and should in 
equity be treated similarly to other charges of the same 
nature. ... Charges on account of agency work would 
naturally continue to be borne by India, in whose interests 
they are incurred. The exact apportionment is clearly a 
matter of technical detail which is best left for settlement 
between the India Office and the Treasury. The principle 
that we would lay down is that, in addition to the salary of 
the Secretary of State, there should be placed on the 
Estimates (a) the salaries and expenses (and ultimately — 
pensions) of all officials and other persons engaged in the 
political and administrative work of the Office, as distinct — 
from agency work; (6) a proportionate share, determined 
with regard to the distinction laid down in head (a), of the 
cost of maintenance ‘of the India Office; the exact sum 
payable under heads (a) and (6) to be determined by 
agreement between -the Secretary. of State and the Lords 


1 Majorit¥ Report, para. 32. 
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Commissioners of the Treasury from time to time. Any 
arrangement made under this scheme would supersede the 
adjustment agreed to between the India Office and the 
Treasury as aresult of the recommendations of the Royal 
Commission on Indian Expenditure, over which Lord 
Welby presided. The India Office building and site and 
other similar property paid for in the past by Indian 
revenues, and now held by the Secretary of State for, India 
in Council, would continue to be Indian property.’ 

The Joint Select Committee also recommended in its 
Report? that all charges of the India Office, not being 
‘agency’ charges, should be paid out of moneys to be 
provided by Parliament. 

As a consequence of all these recommendations it has 

been provided by the Government of India Act 
The present that ‘the salary of the Secretary of State shall 
ser st be paid out of moneys provided by Parliament, 

and the salaries of his Under-Secretaries and any 
other expenses of his department may be paid out of the 
revenues of India or out of moneys provided by Parlia- 
ment;’* and that the salaries and allowances (where 
granted) of the members of the Councii of India ‘ may be 
paid out_of the revenues of India or out of moneys provided ° 
by Parliament.’ 3 

A departmental Committee, on which the British Trea- 
sury was represented, was appointed to go into the details 
of the apportionment of the India Office charges. It 
recommended that ‘for a period of five years from 
_ April 1, 1920, the Treasury should make to the India Office 
an annual lump sum contribution, which would remain 
constant for that period and the amount of which would be 
equivalent to that part of the total estimated cost of the 


2 On clause 30, G. I. Bill, 1919. ; ; 
* Section 2 (3) of the Act. The expressions ‘ shall’ and ‘ may’ 
should be noted. — * Section 3 (8) of the Act. 
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India Office for 1920-21 (iess the salaries of the Secretary 
of State and the Parliamentary Under-Secretary of State) © 
which is attributable to the political and administrative 
work of the India Office.’ ‘The present arrangement? 
is as follows:—The salaries of the Secretary of State and 
of his Parliamentary Under-Secretary are paid out of the 
British revenues and a grant-in-aid in respect of the India 
Offité is madé by the Treasury. The grant-in-aid for 1920-21 
was first fixed at £72,000 on the basis of the 1920-21 esti- 
mates ;° ‘ but later in the year, on the basis of a revised esti- 
mate submitted by the India Office, it was fixed at £136,000* 
per annum for the period 1920-21 to 1924-25,’ Subse- 
quently, it was decided by the Secretary of State in Council 
in 1921-22 that the amount of this annual contribution by 
the Treasury should be reduced to £113,500 5 a year with 
effect from 1922-23. The object of this reduction was to 
concede to the Treasury a proportionate share of certain 
economies anticipated in the estimates for 1922-23 and the 
following two years ‘as a result of a reduction in the rate 
of ‘* bonus’”’ due to the fall in the cost of living.’ 

The Indian Retrenchment Committee® stated that this. 
reduction had not taken fully into account the reorganization 
of the establishments then contemplated in the India Office 


ti 


+See Report of the Indian Retrenchment Committee, p. 223. See — 
wey 212 and p. 221 of ibid. : 

® Jbid., pp. 212-13, and also p. 224, ‘At present the cost of the 
(Secretary of State’s) department is shared between Great Britain 
and India, the latter meeting the expense of such proportion of the © 
charges as would in any case fall upon the Government of India for 
business done in London.’—Seton, /ndia Office, p. 2. 

% But see also the Hon’ble Mr. (now Sir) Purshotamdas Thakurdas’s. 
Supplementary Note on this question in Rep., Ind. Ret. Com.. p. 224. 

*This amount does not include the indirect contribution of 
440,000 a year by the Treasury, referred to on pages 313-14 ante. 
See Sir Basil Blackett’s statementin Legislative Assembly Debates, 
January 16, 1923, vol. iii, No. 17, p. 1079. ; 

5 This amount is exclusive of the indirect contribution of £40,000, 
a year, referred to in the previous footnote. did, 

® See p. 213 of its Report. — 
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on the lines laid down for the administrative offices 
of the British Government. It had ascertained 

mete: that, if allowance had been made for this, the 
grant-in-aid would have been fixed at a sum of £122,000, 
representing a saving of £8,500 to Indian revenues. It 
had however no doubt that the Treasury would agree to 
the revision in the same way that it had accepted the 
reduced contribution offered by the India Office as stated 
above. But no such revision seems to have been necessary, 
' as the provisional estimate of the India Office expenditure 

for 1923-24 showed, according to Sir Basil Blackett? 
(Finance Member), a reduction? of £20,000 in the above 
figure (ie. £122,000) and as turther reduction was antici- 
pated in the estimates for 1924-25. It may be noted here 
that, as a result of further consideération of the question of 
the apportionment of the charge of the Home administra- 
tion, the British contribution in 1926-27 towards the cost of 
the India Office amounted to £ 119,901. 


1 Legislative Assembly Debates, January 16, 1923, p. 1079. 
® This, together with the anticipated further reduction in 1924-25, 
enabled the deficiency-in the Treasury contribution for 1922-23 to be 
fully recouped. Jdid. 
® Finance and Revenue Accounts of the Government of India for . 
the year 1926-27, p. 305. 
We may also quote the following in this connection : 
The English charges against Indian revenues under the head— 
General Administration—‘ consist mainly of the salaries and expenses 
of the Secretary of State’s Council and his establishment ; and the 
charges of the office of the High Commissioner, who acts as the agent 
of the Governments in India in respect of the purchase of stores and 
«certain other matters. The salaries of the Secretary of State and of 
the Parliamentary Under-Secretary of State are borne on the British 
Estimates and a lump sum contribution is also made to Indian 
Tevenues on account of the cost of staff employed at the India Office 
‘on non-agency functions. ... Zhe contribution in the year 1926-27 
amounted to £119,901.’ (The italics are ours).—Jdid. 
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CHAPTER XIX 


THE ‘HOME’ GOVERNMENT—POWERS! OF THE 
SECRETARY OF STATE 


Pre-Reforms relations between the Home Government and the 
Governments in India—Sir John Strachey’s views on the same— 
The Joint Report on the same question—The present position—The 
Secretary of State’s control over Transferred subjects—His control 
over Central and Reserved subjects—The Home Government and 
the fiscal policy of Indi r of the Secretary of State to sell, 
mortgage and buy property—Rights and liabilities of the Secretary of 
State in Council dian revenue accounts to be annually laid before 
Parliament—Imperial interference in Dominion legislation and 
administration. 


The Secret&y of Ba for India has, even under the 
Référms “Scheme, very extensive powers ? in 
Pre-Reforms relation to the administration of India. These 


rita eed powers are derived partly from the Government 


Home of India Act and partly from his position as a ’ 
— member of the British Cabinet. Some of these 
Govern- powers he exercises alone and some in concert 
hs e ‘with his Council. As a member of the Imperial 


Executive and as Parliament’s responsible 
Minister in respect of the administration of Indian affairs, a 
he holds even now a specially dignified and influential 
position in the government of ‘our countrys Before the. 
Reforms, though wide powers had been delegated to the’ 
‘authorities in India as a matter of expediency, the ultimate, 


authority was setained by the Secretary..ofState..in 
Council as the head of the administrative system of British — 


s the Crewe Committee said,* ‘the Secretary © 
1 See also in this connection Chapter XXII post. 
. nee in this connection The /ndia Office (Ch. v) by Sir Malcoiee 


Set 1 
3 Majority Report, para, 12. 
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of State in Council represented in fact the supreme 
| element of expert control at the higher end of the chain of 
official administration” According to the Report! on 
Indian Constitutional Reforms, all projects for legislation, 
whether in the Indian or provincial legislatures, had‘to be 
»sent to the Secretary of State for approval in principle. 
‘Before him were laid ail variations in taxation or other 
measures materially affecting the revenues and in particular 
the customs; any measures affecting the currency operations 

or debt; and, generally speaking, any proposals which 

| would involve questions of policy or which would raise 
‘important administrative issues or would involve large or 

! novel expenditure. ‘To set out all the Secretary of State’s 
specific powers,’ wrote” the authors of the Report, ‘ would 

be a long task: but we may mention the construction of 

_ public works and railways; the creation of new appoint- 
ments of a certain value, the raising of the pay of others, or 
the revision of establishments beyond a certain sum ; 
_gtants to local Governments, or loans to Native States ; 
' large charges for ceremonial or grants of substantial 
| political pensions ; large grants for religious or charitable 
purposes ;* mining leases and other similar concessions ; 
‘and additions to the military expenditure, as classes of 
mM public business in respect of which he has felt bound to 
place close restrictions upon the powers of the Governments 

in India.’ “He had® the power of giving orders to every 
officer in India, including the Governor-General, and the 
Governor-General in Council was required by law* to pay 
due obedience to all such orders as he might receive from 
the Secretary of States WThe constitutional justification for 


1 Montagu-Chelmsford Report, para. 36. 
2 Joid. See also in.this connection the Report of the Royal 
; Cra upon Decentralization in India (1909), vol. i, paras. 9 
an 
-° Vide The Imperial Gazetteer of India, vol. iv, p. 36. 
Penge 33 of the Government of India Act, 1915. 
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vesting some of ‘Tage: powers” im the Secretary of State i 


was that, since the Governinent*of, India exercised immense 
powers over a vast and populous country, and there was no 
popular control over it in India itself, it was right that it 
should,: in matters of importance, be made to feel itself 
amenable to Parliament's responsible Minister who was 
» expected to exercise conscientiously the powers which “ae 
been entrusted to him by Parliament. 1° 

What the exact nature of the relations between the Hor 
Government and the Government of India was before the 
Reforms and to what extent the former interfered in the 
details of Indian administration it is difficult for us to state, 
havine no intimate acquaintance with the working of the 
administrative machinery of India. We shall have to depend 
for our enlightenment in.respect of this matter upon those 
who have authority to speak. Sir John Strachey who was 
a memberof-the Government of India for nearly nine years 
under five Viceroys, and afterwards a member for ten years 

of the Council of India, wrote on this subject as follows? :— 
‘Tt is 4m error to suppose that the Secretary of State 
is constantly interfering in the ordinary work 
babies old of Indian administration. The description of 
views onthe the Home Government given by Mr. J. S. Mill 
— in the time of the East India Company is as 
applicable now as when he wrote :—‘‘ It is not so much an 
executive as a deliberative body. The Executive Govérn- 
‘Ment of India is, and WSt be, seated in India itself. The 
principal function of the Home Government is not to direct 
the details of administration, but to scrutinize and revise 
the past acts of the Indian Governments; to lay down 
principles and issue general instructions for their future 
guidance, and to give or refuse sanction to great political 
measures which are referred home fof approval.’’ The 

1 See The Montagu-Chelmstord Report, para. 36. 
z= ie a its Hiministration and » Pp. 70-71. / 
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edi to answer. 
India, and, 


_ action of the Secretary of 
ing references made to hin 
apart from great political 6: ANANCE “stions, the number 
and nature of, those reterenees mainly depend on the 
character of the Governor-General “for the time being. 
Some men in that position like to minimize personal 
responsibilities, and to askfor the orders of the Home 
Government before faking action. Others prefer to act on 
their own judgment and on that of their councillors. The 
Secretary of State initiates almost nothing. .... So faras | 
the Secretary of State is a free agent, the foregoing 
observations require no qualification. He has no disposition’ 
to interfere needlessly in the details of administration in 
India. Pressure, however, not easy to resist, is sometimes 
brought to bear upon him.’ 

Similar views were expressed on this question by Sir 
Valentine Chiro] in his famous book Indian Unrest. He 
wrote: ‘ The Secretary of State exercises general guidance 
and control, but, as Mill laid it down no less forcibly, ‘‘ the 
Executive Government of India is and must be seated in 
India itself.”” Such relations are clearly very different from 
those of principal and agent which Mr. Montagu? would 
apparently wish to substitute for them.’ 


















1 Indian Unrest, p. 310. The reader may be referred in this 
connection to Chapter XXVI of that book. The whole of that 
chapter is of absorbing interest. 

2 For Mr. Montagu’s views referred to here, see p. 306 of /udian 
Unrest by Sir Valentine Chirol. Mr. Montagu stated in the course 
of one of his speeches in the House of Commons as Under- 
Secretary of State for India :— 

‘Lord Morley and his Council, working through the agency of 
Lord Minto, have accomplished much, ’ 
See et me this connection P, Mukherji’s Constitutional Documents, 
or Vie troduction, pp. xlv-xlvii. 
Eg Government of India by Mr. Ramsay MacDonald, 


may ‘note here what Sir Malcolm Seton, Deputy Under- 
; . ror} State in the India Office, says on the b Saeeag of relations 
en the Secretary of State and the 

harm has been caused by wrong-headed or Brintormed: 


pp. 57 















’ Perhaps the me 
Reforms relations | 
Joint Report ment and the Government of India is to be found 
pe ordi aig in the Report on Indian Constitutional Reforms.: 
After stating the specific powers vested by law 
in the Secretary of State or the Secretary of State in 
7 Council in relation to the administration of this country, the 
authors of the Report write't:—‘It,has been, of course, 
impossible in practice that the affairs of a vast and remote 
Asiatic dependency should be administered directly from 
Whitehall ; and, as we have seen, large powers and responsi- 
bilities have always been left by the Secretary of State.to 
the Government of India and again by the Government of 
India to local Governments. At the same time, the Secre- 
tary of State's responsibility to Parliament has set very 
practical limits to the extent of the delegation which he can 
be expected tS*sanstion.”~ pee: 
“Again, in another part of the Report they say 2: ‘The 
greater part of the duties of the Secretary of State and his 
Council consists in the control of the Government of India. 
ae ( Obvious the intensity of control must vary with the 
interest shown by Parliament on whose behalf the Secretary 
of State exercises his een The relations between | 
Simla and Whitehall vary also With the personal equation? 
If resentment has been feJt in India that there has been 
tendency on occasions to treat Viceroys of India as 
“‘agents’’ of the British Government, it is fair to add that _ 


utterances suggesting that the control of the Home Government does, 
or ought to, reduce to the position of a mere subordinate agency the 





authority charged with the actual government of three hundred 
millions of the human race. In the last resort the will of the Imperial] — 
Government must prevail in this as in every other branch of ‘ial 
affairs, but a Governor-General is no more a mere-agent of te 
tary of State for India than a General commandia : isan 
orderly officer of the Secretary of State for wale > Prime _ 
Minister.’— Zhe /ndia Office, p. 74. Boake Bre 
tay cies gad Report, para 291. bid. para 36... 
~ Peer a AES ° +) Aaa ko cay 
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there have been periods when Viceroys have almost regard- 
ed Secretaries of State as the convenient mouthpiece of their 
policy in Parliament. Certainly there have been times 
when the power of the Government of India rested actually 
far less upon the support of the Cabinetand Parliament than 
on the respect which its reputation for efficiency inspired. ’ 

Two things are clear from the views quoted above. Left 
to himself, the Secretary of State for India wouid seldom 
interfere in the details of Indian administration ; and 
secondly, the extent of the Home interference in Indian 
affairs depended to a large extent upon the Personality. of 
the Viceroy and the Secretary of.State.1 One thing, how- 
evét, was early? brought home to the authorities in India, 


1]It may be noted here that ‘the Viceroy and the Secretary of 
State exchange weekly letters which are treated as confidential, 
although passages are sometimes communicated to their colleagues. 
This correspondence is supplemented by the interchange of telegrams 
between them, the bulk of which, relating to public affairs, are cir- 
culated to the members of Council, whether in India or in London. 
A portion, however, is in the nature of secret correspondence between 


' the two heads of the Government, and need not be divulged to the 


colleagues of either.’ In these letters ‘each unburdens himself 
in-accents of explanation, advice, encouragement, warning, appeal, 
protest or indignation, according as the situation may demand.’— 
Curzon, British Government in India, vol. ii, pp. 116-17 and also 
» 129, ., 
a In the time of Lord Morley and also during the Great War, the 
practice of private communications by telegrams and letters, between 
the Viceroy and the Secretary of State, was ‘ carried to a point which 
amounted to a usurpation of the powers of their respective Councils 
and was inconsistent with the constitutional basis of Indian Govern- 
ment.’ This practice was therefore severely criticised by the Royal 
Commission on the Mesopotamia Campaign of which Lord George 


- Hamilton was the Chairman. The Commission stated inter alia: 


‘The substitution of private for public telegrams in recent years has 
apparently so developed as to become almost the regular channel of 
official intercommunication, ‘This substitution tends to dispossess the 


(Executive) Conncil of the functions which by statute they are en- 


titled ta exercise. We have been informed by two Members of the 
Governor-Generel’s Couneil that, according to their recollection, the. 
Council wes neyer consulted as to, nor were they privy to, the Cam- 
paign in Mesopotamia.’—-7/id., pp. 117-18. It is hoped that the 
practice has becn abandoned. , 

? This importani‘principle was laid down by the Duke of Argyll, 













> 5 * 


POWERS OF ane SECRETARY OF STATE 


namely, that the final al ome wl direction of the affairs of 
India rested with the Bonic.Government,.and_notwith the 
authorities appalial edeand 6 tad lished-by-the Crown, under 
Parliamentary’ “enactment, in ladia gaat and that the 
Government established in India was (from the nature of 
the case) subordinate to the Imperial Government at 
Home; and, further, that the Imperial Government must 
hold in its hands the ultimate power of réquiring the 
Governor-General to introduce a measure, and of requiring 
also all the members of his Government to vote for it.» 

he position is somewhat different under the Reforms. 
The present SUbject to the provisions of the Government of 
position. India Act and the Rules made thereunder, — 

(1) the Secretary of State now!— 

(a) has and performs all such or the like powers and 
duties relating to the government or revenues 
of India, and has all such or the like powers 
over all officers appointed or continued under 
the Act as, if the Government of India Act, 
1858, had not been passed, might or should 
have been exercised or performed by the East 
India Company, or by the Court of Directors 
or Court of Proprietors of the Company, either 
alone or by the direction or with the sanction 
or approbation of the Board of Control, in 
relation to that government or those revenues 
and the officers and servants of that Company, — 
and also all such powers as might have been 
exercised by the Board of Control alone, and . 

(6) in particular, may superintend, direct and control 
all acts, operations and concerns which relate 









Secretary of State for India, in a despatch (dated May 24, 1870), 


addressed to the Government of India during the Viceroyalty of 

Lord Mayo.—Vide lyengar’s Indian oa ?p. and also 

Montagu-Chelmsford Report, pp. 22-23. 
4 Sections 2 (1) ana ® (2) of the Act, 
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a the dovbeoment: obtevenués of India, and 
all grants it salaries, efatuities and allowances, 
, and all ote “payments and charges, out e or 
on the revenues of India; and 
(2) the expenditure of the revenues of India, both in 
British India and elsewhere, is subject’ to the control of 
the Secretary of State in Council, and no grant or appro- 
ptiation of any part of those revenues, or of any other 
property coming into the possession of the Secretary of 
State in Council by virtue of the Government of India Act, 
1858; or the Government of India Act, shall be made with- 
out the concurrence of a majority of votes at a meeting of 
the Council of India. 

The word‘ may’ in (1)(6) safeguards, to quote Sir Valentine 
Chirol,? the ‘Tights ofthe Crown and Parliament in regard 
to the administration of India, The phrase ‘ subject to the 
provisions of the Government of India Act’ has a special 
significance now in view of the fact that large powers, 
specially financial and legislative, have been conferred upon 
the authorities in India by the Act and the Rules made 
thereunder. Nevertheless, under Sections 2 (1) and 2 (2)* 
of the Government of India Act, taken with Section 131 
(1)* of the same Act, the powers of the Secretary of State 
or of the Secretary of State in Council in relation. to the 
_governmeut of India are still very extensive. But the Act 
has provided for the relaxation of the control of the Secretary 
of State. It is laid down in Section 19A of the Act that the 
Secretary of State in Council may, notwithstanding anything 
in the Act, by Rule regulate and restrict the exercise of the 









oe Section 21 of the Act. 2 Indian Unrest, p. 308. 
® See foot-note 1 on the preceding page. 
‘uj og (2) of the Act runs thus: : 
‘ in this Act (i.e., the Government of India Act) shall 
ate thos any rights vested in His Majesty, or any powers of 
ary. “6 ‘State in Cagecty in ssgutas to the eereceaect of . 
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sPanen a Le aie wae Section must be 
laid before both Houses of Parliament as soon as may be 
after they are made, and if an address is presented to the 
Crown by either House of Parliament within the next 
thirty days’on which that House has sat after the Rules are 
laid before it praying that the Rules or any of them may be 
annulled, the Crown in Council ‘ may annul the Rules or any 
of them, and those Rules will thenceforth be void, but 
without prejudice to the validity of anything previously 
done thereunder.- : 
The authors of the Joint Report recommended?: ‘ Now 
The that His Majesty’s Government have declared 
Secretary of their policy of developing responsible institu- 
— over tions in India we are satisfied that Parliament i 
Transferred must be asked to assent to set certain bounds 
subjects. to its own responsibility for the internal adminis 
tration of’ that country. It must, we think, be laid down 
broadly that, in respect of all matters in which er aos 


N 
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Rca purposes of the Government of India Act, 1919, are 

follows :— ‘ 

(1) the sincreasing association of Indians in- every branch 

Indian administration ; 

(2) the gradual development of selfgayerpisr or 

a.view to the progressive realization of respousi ibhe gO 

British India as an jntegral part of the Empire; aad age reat 

als (3) the granting to the provinces of India in prnvisichal a 4 
*the largest ineasure of independence of the Governnient of Indie ; 

ila ape teen due discharge’ by the latter of ool own Gai 

Preamble to the Act of 1919. Bonar 

k Report, Estee rn 

















India, Parliament 
o forgo the ‘exercise of its own power 
this process must continue pari passu 
nt of responsible government in tl 
ally in the Government of India... , 
2 ) te would, we imagine, ask Parliament’s 
ies assent to his Aectactng by statutory orders which he would be 
empowered to make under the Act that such and such 
| subjects in the various provinces have been transferred ; 
and when Parliament has assented to such orders the 
ecretary of State would cease to control the administration 
' lof the subjects which they covered.’* Similarly, the Joint 
"Select Committee recommen that over Transferred 
be SCs Us SORES aT the © oveiaor Gehenl | in Council, 
- adthus of the Secretary of State, should be_ restricted in 
future within the narrowest f possible 1 limits.? In accordance 
_ with these recommendations, , the fo following Rule ° inas been 
made by the Secretary of State in Council under Section 
19A of the Government of India Act :— . 
iss * The powers of superintendence, direction and control 
; vested in the Secretary of State and the Secretary of State 
’ in Council under the Act or otherwise shall, in relation to 
Transferred” subjects, be exercised only for the SHOW 
purposes, namely :— ’ 
en" To safeguard the administration of Catitel 
subjects ; 
2) to decide questions arising between two provin- 







fe it also note the following in this ponnection % _ 
t is almost a truism to say that any extension of popular control 
: aca gem system of government must be accompanied by some 
nats Mee bonds ye eter oma soar tg & Seated bh 
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ces, in cases where the provinces concer 


_ fail to arrive at an agreement } % 
_-(3) to-safeguard Imperial interests ;_ 





~ (4) to determine the position of the Government of © 


India in respect of questions arising between 
India and other parts of the British Empire ; and 


(5) to safeguard the due exercise and performance 


and” “duties possessed by or 
imposed on the Secretary of Staté Of thé Secre- 
tary of State in Council, under or in connection 
with or for the purpose of the following provi- 
sions of the Act, namely, Section 29A, Section 
30 (1A), Part VITA, or of any rules made by 
or with the sanction of the Secretary of State 
in Council.’ } 


+ Section 29A of the Act relates to the appointment of a High 
Commissioner for India, to the conditions of his employment and to 
the delegation of Certain powers to him,—See pages 310-13 ante. 

‘Section 30 (la) of the Act runs thus: 

*A local Government may, on behalf and in the name of the 
Secretary of State in Council, raise money on the security of revenues 
allocated to it under the Government of India~Act, and make proper 

, asSurati¢es for that ptirpose, and rules made under the Act may 
provide for the conditions under which this power shall be exer- 
cisabte*"""For “the Local Government Borrowing Rules, see 
Appendix C. : : 

Part’VIIA of the Act relates to the Civil Services in India. See 
Chapter XXII. ; 

‘ Commenting upon this Rule under Section 19A of the Act (i.e. 
S. 33 of the Act of 1919), the Joint Select Committee stated :— 


a 


“This rule (which, as already stated, is exactly parallel with 
Devolution Rule 49) is confined to relaxation of the Secretary of 


State’s control over Transferred subjects, and the Committee — 
consider that no statutory divestment of centrol, except over the — 


Transferred field, is either necessary or desirable. It is open to 


Secretary of State to entrust large powers, administrative and 
financial, to the Governor-General in Council and the provincial 





Governors in Council, and he will no doubt be largely influencedin __ 


deciding whether or not to require reference to himself in any given 
ene Eee a te pa sew pai when reference has Pry 
made, by the attitude i public opinion as expressed 
the Legislative Council. Bat these matters cannot be regulated 
Statutory rules, and any authority which the Secretary of State 

“yt a 5 ; - 
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_ Again, it is laid down in Devolution Rule ont that,. 
except in those cases* in which the previous. sanction of 
the Secretary of State in Council or of the Governor- 
General in Council is required for including a proposal for 
expenditure on a Transferred subject in a demand for a 
grant, the local Government of a Governor’s province will © 
have power to si sanction expenditure on Transferred subjects 
to the extent of any grant voted by the Legislative 
Council, It will also have power, under the same Devolu- 
tion Rule, to sanction any expenditure on Transferred 
subjects which relates to the heads? enumerated in 
Section 72D (3) of the Act (i.e., to non-votable heads of 
expenditure), subject to the approval of the Secretary of 
State in Council or of the Governor-General in Council, if 
any such approval is required by any Rule for the time 
being in force. Commenting upon this Rule the Joint. 
Select Committee stated? : 
‘It is the clear intention of the Act of 1919 that 
expenditure on transferred subjects shall, with the 
| narrowest possible reservations, be within the exclusive 
‘control of the provincial legislatures and subject to no. 
higher sanction save such as isreserved to the Governor 
by Section 11 (2) (6)§ of the Act (which empowers him to 
authorize expenditure in cases of emergency). But some 
reservations are required. The Secretary of State in 
decide to pass on to the official Governments in India will. be a mere: 
‘delegation of his own authority and responsibility, for the exercise of 
which in relation to central and reserved subjects he must remain 
accountable to Parliament’. Second Report from the Joint Select 


_ Committee on the Government of India Act, 1919 (Draft Rules),’ 
+ See Appendix B. 
__ . ? The cases are mentioned in Schedule III to the Devolution Rules, 
See p Pp. 331-33 post ; see also Appendix B. 
for expenditure relating to those heads are not 
se to the vote of a Governor’s Legislative Council. See: 
- 216 ante. ed 
* Second Report from the Joint Select Committee on the Govern- 
i _ ment of India Act, 1919 (Draft Rules). — 
I.e. Section 72D (2) (6) of on Government of India Act. 








Council must retain control over expenditure on trans- _ 


ferred subjects which is likely to affect the prospects or 


_ tights of the all-India services, which he recruits and will 


« draw in-ardifor ts the ~apee pay sanetioned for the post, 0 
M in Sterling nut exésediny the amount te whichohe woul 


Sch, LH to the Devolution Rules, 


continue to control, and he must retain power to control 
the purchase of stores in the United Kingdom. But’subject 


* to these limitations,’ Ministers should be as free as possible 


from external control, and the control to be exercised over 
expenditure on transferred subjects should be exercised by 


‘the provincial legislature, and by that body alone.’ 


Accordingly, under Schedule III' to the Devolution 
Rules, the previous sanction of the Secretary of State in 
Council is necessary — 

‘(1) to the creation of any new or the abolition of any 
existing permanent post, or to the increase or reduction of 
the pay drawn by the incumbent of any permanent post, if. 
the post in either case is one which would ordinarily be 
held by a member of an all-India service, or to the increase 
or reduction of the cadre of an all-India service ; 

(2) to the creation of a permanent post on a maximum 
rate of pay exceeding Rs. 1,200 a month, or in Burma 
Rs. 1,250 a month, or the increase ofthe maximum pay ofa . 
sanctioned permanent ‘post to an amount ekconae 
Rs. 1,200 a month or in Burma Rs. 1,250 a month; ; 

(3) to the creation of a temporary post with pay 
exceeding Rs. 4, 000 amonth, or to the extension beyond a 
period of two years of a temporary post or deputation with 
pay exceeding Rs. 1,200 a month or in Burma Rs. 1,250 a 
montir; # 







+ This Schedule ‘sakes to the Zransferred subjects only. spe 
2 * If the holder of a temporary post created eh the local Governme 
the rupee pay of which does not exceed Rs.3,000 a month, 
have drawn overseas pay in sterling had he not been appoin 
this the local Government may permit the holder of that 


en entitled had be not been hy auc a to the nk ead 
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(4) to the grant to any Gover: ™ent servant. or to the 
family or other dependants of any deceased Government 
servant of an allowance, pension or gratuity which is not 
admissible under rules made or for the time being in force 
“under section 96B of the Act, except in the following 
_ €ases :— 

(2) compassionate gratuities to the families of 
Government servants left in indigent circum- 
stances, subject to such annual limit as the 
Secretary of State in Council may prescribe; 
and 

(6) pensions or gratuities to Government servants 
wounded or otherwise injured while employed 
in Government service or to the families of 
Government servants dying as the result of 
wounds or injuries sustained while employed 
in such service, granted in accordance with 
such rules as have been or may be laid down 
by the Secretary of State in Council in this 
behalf.’ 

Every application for the sanction of the Secretary of 
: State in Council ‘shall be addressed to the Governor- 

General in Council who shall, save as hereinafter provided, 

forward the same with his recommendations, and with such 

’ further explanations of the proposal as he may have seen fit 
to require from the local Government (concerned), to the 
Secretary of State in Council. 

If the application relates to— 

(1) the grant in an individual case of any increase of 
pay, or 

(2) the creation or extension of a temporary post,’ 
the Governor-General in Council may sanction the proposal 
~ on behalf of the Secretary of State in Council, or may,"and, 
if he dissents from the proposal, must forward the applica 
tion: with ‘his recommendations, and with ‘such. further 
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explanations of the proposal as he may have thought fit to re 
require from the local Government concerned, for the 
orders of.the Secretary of State in Council. 

We have in the preceding few paragraphs shown the 
The extent of control which the Secretary of State 
Secretary of or the Secretary of State in Council can exercise 
State's over the Transferred subjects. We shall now 
control over ‘ P 
Centraland consider the nature of his control over the 
Sanaa: administration of the Reserved subjects and of the 

subjects, knoWtras-Gemtral}'Which are under the 
administration of the Governor-General in Council. Wi th 
regard to these subjects, there are no such statutory Rules 
providing for the relaxation of the control exercisable over}, 
them by the Secretary of State or by the Secretary of State 
in Council as there are in the casey of the Transferred subjects ¥ 
The Joint Select Committee ! was strongly opposed te to any 
statutory divestment_o control except over the Transferred 
field. It held that any authority which ‘the Secretary of 
State-might decide to pass on to the official Governments in 
India would be a mete delegation of his own. authority ané 
responsibility, for the exercise of which in relation to Central 

« Meee. 

and Reserved subjects he_must r ol 
Parliament., This there may be delegation of finanélal 
Sater to the Governments in India under the proviso to 
Section 21 of the Act. Under it a grant or appropriation 
may be made by them for any subject in accordance with 
provisions or restrictions’ prescribed by the Secretary of 
State Ti Council with the concurrence of a majority of votes. 
at wemiéeting of the Councily ‘Commenting on Devolution 
Rite 27?, the. Joint Select Committee stated *: 


merentaselialiide 


1 Second Report from the Joint Select Committee on the Govern i 

™eSee 80 ae 1919 Draft Rules). 
Bs or ix " 

apcon rg Om the Joint Select Congpaitios ou the Go 

ment of ny ss , 1919 (Draft Rulee). : 


j eA 
- 4 A 
on 4 ns. 
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p , They think that it is unnecessary and undesirable. to 
prescribe by statutory rules under the Act of 1919 the 
extent to which the Secretary of State in Council is prepared 
to delegate to provincial Governments his powers of control 
“over expenditure on reserved services. Such delegation 
has always in the past been effected by orders of the 
Secretary of State in Council made in virtue of the powers 
conferred ‘by the proviso fo Section 2T of the Act of 1915, 
and the Committee recommend “that this practice “should be 
contintied | under the. new regime. When the Act of ‘1919 
comes into operation, an order under section 21 of the 
“earlier Act would necessarily assume an entirely new com- 
plexion, in view of the large measure of control over 
appropriations for reserved services vested by the new Act 

in the provincial Legislative Councils, and such an order 
might by its provisions well recognize the principles to 
which the Committee alluded in their observations on clause 
33 in their Report on the Bill. Thus the Secretary of State 
in Council might in some cases permit the Governors in 
Council to dispense with his previous sanction to proposed 

) } appropriations for new reserved expenditure if a resolution 
j Counc (Bat same had been passed by the Legislative 


a 


Council. (But whatever arrangement of this kind the 
Secretary Of State in Council might think fit to make, the 
result would be a mere delegation of the Secretary..of State’s 
statutory powers of control, and his Spaponsibility 2. Parlia- 
mént would and must remain undiminishec 
ules under. Section 21 of Re Ant Rave been made 
by the Secretary of State in Council to the effect that 
certain classes-of--expenditure relating to Central and 
Reserved subjects may not be sanctioned? _by the Governor- 
General in Council or by a ‘Governor i in Councii, as the 


UP See Resolutions 5 Nos. 1448-E.A., and 1449-A,, Simla, September 
%,, 1922. Vide The Gazeite of India, October 7, 1922, pp. 1214-18. 
as eben Appendix 1. 
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case may be, without the previovs sanction of t the cit 
of State in Council. “hese Rules, which were 

palatine to first published on October 7, 1922, have. supersed- 

expen ed all previous Rules of a similar nature, 

Where the previous sanction of the Secretary of ° 
Réserve State in Council is required to any expenditure, 
“——" it should ordinarily be obtained before the 
Legislative Assembly or the Legislative Council, as the _ 
ease may be, is asked to vote supply to meet the ex- 
penditure, Departures from this rule may be made only in 
cases of extreme urgency, where the time available is $0 
short that the required sanction cannot be obtained even 
by telegraph ; but in such cases of departure, a a_ statement 
must be submitted to the Secretary of State in Council, 

* showing all schemes f fot. which supply has been asked 
before sa ore sanction has. been obtained.’ 
“Sitbject to these Rules and to the provisions of Section 

67A! of the Government of India Act, the Governor-General 
in Council can authorize expenditure from central revenues 
upon subjects other than Provincial, and can also delegate, 
with the previous consent of the Finance Department, such 
authority on such conditions as he may think fit, either to 
an officer subordinate to him or to a local Government 
acting as his agent in relation to a Central subject,. © 

Similarly, subject to those Rules and to the provisions. 
of Section 72D? of the Act, a Governor in Council has full 
power to sanction expenditure upon Reserved subjectsand, 
with the previous consent of the _ provincial Figanee: si 
Department, to delegate such power.on such conditions as) 
heiay"Consider fit, to any officer subordinate to him, 

In regard to matters other than financial, relating to the 
Reserved and Central subjects, the following recommenda-' 


tions ge been made by authoritative persons and bodi 


0 











PoE Mr 
3 See Chapter “ 1} 2 See Chapter XIV ante 
: rd ; Fishage We keene uke 
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Sp 
as to what should ‘be the attitude of the Home Government 
towards them under the Reforms. The authors of the 
Joint Report said * :— 

‘Even as regards reserved subjects, while there 
cannot be any abandonment by Parliament of witimate 
powers of control, there should . . . be such delegation of 
financial and administrative authority as will leave the 
Government of India free, and enable them to leave the 
provincial Governments free, to work with the expedition 
that is desirable... . We are agreed that a wider discre- 
tion ought henceforth to be left to the Governor-General in 
Council; and that certain matters which are now referred 
Home for sanction? might in future be referred merely for 
the information of the Secretary of State in Council. ... 
It will follow in such cases in future that, when the policy of 
the executive Government in India is challenged, Parliament 
must be asked to accept the explanation that in accordance 
with deliberate policy the Government of India have been 
given discretion in respect of the topic in question and that 


for this reason the Secretary of State is not prepared to 
interfere with what has been settled in India. It is not 
part of our plan to make the. official Governments in India 
less amenable to the control of Parliament than hitherto. 
It must be for Parliament itself to determine the limits 
which it will set to the exercise of its own powers. On the 
other hand, intervention by Parliament may involve inter- 
vention by the Government of India in matters which other- 
wise would be recognized as of provincial concern.’ 


+ Joint Report, para. 292. 

2 Reference to the Secretary of State is still necessary before 
the Government of India introduces Bills which involve Imperial 
or military affairs or foreign relations, affect the rights of European 
British subjects or the law of naturalization, or concern the public 
debt or customs, currency, shipping, and certain other matters, 
but there has been marked decentralization of administrative finance, 


_ not enly from the Supreme Government to the provinces but from 


Whitehall to Delhi.’—-Seton, The India Office, pp. 84-85. 
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Indian Affairs observed? i in its Report — 

‘It appeits to us that the conces ‘ion of the Refornis 
Scheme lead» saturally to the acceptance of the principle 
... that wh re the Government of ladia find themselves 
in agreement * with aconclusion of the Legislative Asiqerbip, 
their joint der! ion ‘should ordinarily prevail.’ 

And one? wf its speciia recomimendations was as 
follows :— 

‘ Where the Government of india are in agreement with 
a majority of be non-official members of the Legislative 
Assembly, either in regard to legislation or in regard to 
resolutions on the Budget or on matters. of general 
* administration, assent to their joint decision should only 
be withheld in cases in which the Secretary of State feels 
that his responsibility to Parliament for the peace, order 
and good government of India, or paramount considera- 
tions of Imperial policy, require him to secure reconsidera- 
tion of the matter at issue by the Legislative Assembly.’? 

Finally, the Joint Select Committee stated* :— 

‘The Committee have given most careful consideration 
to the relations of the Secretary of State with the 
Government of India, and through it with the provincial 
governments. In the relations of the Secretary of State 
with the Governor-General in Council the Committee are 
not of opinion that any statutory change can be made,/ 
so long as the Governor-General remains responsible 





* 





4 Vide Majority Report, para. 13. haborivestcsr bys” i 
% Another recommendation of the Committee was : Tha 
* As» basis of delegation, the principle of previous countith ag 
between the Secretary of State an‘! the Government of India should. pit 
be stibstituted in all cases in which the previous sanetion of | i 
ry of State in Council has hitherto been mt pe 4 t—Majority >) 
bigb. See pote 2 ov Te 336- ee E 








to Parliament, but ir brueite the nonventions which now 
‘govern these relati ms may wisely be mocified to meet 
fresh circumstances (asec by the creation of a Legislative 
Assembly with a lnrge elected majority. In the exercise 
of his responsibility to Parliament, which he cannot 


delegate to any on else, (ve Secretary of State may 
reasonably consider that © 'y ‘" exceptional circumstances 
! should he be called wpon * iiervene in matters of purely 
' Indian interest where {h< ‘}. -ernment and the Legislature 


of India are in agreement.’ 

‘This examination of the general proposition leads 
inevitably to the consideration of one special case of non- 
intervention. Nothing is more likely to endanger the 
good relations between India and Great Britain than a 
belief that India’s fiscal policy is dictated from Whitehall in 
the interests of the trade of Great Britain. That such a 
belief exists at the moment there can be no doubt. That 
there ought to be no room for it in the future is equally 
clear, India’s position in the Imperial Conference opened 
the door to negotiation between India and the rest of the 
Empire, but negotiation without power to legislate is likely 
to remain ineffective. A satisfactory solution of the 

. question can only be guaranteed by the grant of liberty to 
the Government of India to devise those tariff arrange- 
ments which seem best fitted to India’s needs as an integral 
portion of the British Empire. It cannot be guaranteed by 
statute without limiting the ultimate power of Parliament 
to control the administration of India, and without limiting 
the power of veto: which rests in. the Crown ) and neither 
Of these limitations finds.a place in any of the statutes in 
the British Empire. It.can only therefore be assured by 

an acknowledgment of a canvention. Whatever be the 
right tiscal policy for India, for the needs of her consumers 
as wallas for ner manufacturers, it 78 quite clear that. she 
should beve the same liberty to consider her interests as | 
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Great britain, Australia, New Zealand, Canada and South 
Africa. In the opinion of the Committee, therefore, the 
Secreta’y of State should, as far as possible, avoid inter- 
ference on this subject when the Government of India and 
its Legislature are in agreement, and they think that his 
intervention, when it does take place, should be limited to 
safeguarding the international obligations of the Empire or 
any fiscal arrangements within the Empire to which His 
Majesty’s Government is a party.’ | 

‘The relations of the Secretary of State and of the 
Government of India with provincial governments should, 
in the Committee’s judgment, be regulated by similar 
principles, so far as the reserved subjects are concerned.? 
It follows, therefore, that in purely provincial matters, 
which are reserved,where the provincial government and 
legislature are in agreement, their view should ordinarily 
bé allowed to prevail, though it is necessary to bear in 
mind the fact that some reserved subjects do cover 
matters in which. the central government is closely 
concesned.’ 
‘To what extent the above recommendations have been 
The Home. 2ctually given effect to, it is difficult for us to 
Govern: say. In one respect, however, they appear to 
pg have been followed. The principle of fiscal 
policyof autonomy for India has been definitely accepted 
india. by the British Government.* In the course of 
his reply to a deputation from Lancashire on the Indian 


1 Also note the following:—‘It appears to us to follow from 
our general reasoning that in so far as provincial action comes under 
the cognizance of the Secretary of State, either directly or thro 
the Government of India, he should’ regulate his intervention w 
regard to the principle which we have sought to apply to the workin 
of the central Government, namely, that where the Government ant 
the selves in agreement with a conclusion of the legis aici, thei 
en decision should ordinarily be allowed to prevail.’—The Crewe — 

mmittee, Majority Report, pata. 18. 

® Vide Report of the Indian Wisat Commission, 1921-22, p.4, ri 
f ‘ : ae rhs ie 
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import duty on cotton goods, Mr. Montag stated’ on 
March 23rd, 1921, as Secretary of State for India: * After 
that Report by an authoritative'Committee of both Houses 
and Lord Curzon’s promise in the House of Lords, ‘it Was 
absolutely impossible for me to interfere:{with, the right 
which I believe was wisely given and which | am deter-. 
mined to maintain—to give to the Government of India the 
right to consider the interests of India first, just as we, 
without any complaint from any other parts of the Empire, 
and the other parts of the Empire without any complaint 
from’us, have always chosen the tariff arrangements which 
they think best fitted for their needs, thinking of their own 
citizens. first’. In a Despatch, dated June 30th, 1921, the 
Secretary of State stated that he had, on behalf of His 
Majesty’s Government, accepted the recommendation of the 
Joint Select Committee on the question of fiscal autonomy 
for India.2 His words were °: 

‘ The Secretary of State should, as far as possible, avoid 
interference on this subject when the Government of India 
and the Indian Legislature are in agreement, and it is 
considered that his intervention, when it does take place, 

ould be limited to safeguarding the international obli- 

wg frtion of the Empire or any fiscal arrangements within 
the Empire to which His Majesty’s Government isa 
party.’ 

The Government of India’s acceptance of the principle 
of discriminating protection as conducive to the best 
interests of India, the appointment of a Tariff Board, and 


1 Report of the Indian Fiscal Commission, p. 4. Vide ‘ 
Poticy in India by Dr. P. N, Banerji, pp. rT tention Wha 


8 See p. 381 of India’s Parliament, vol. ii, prepared by the Direc- 
tor, Central Bureau of Information, Galeetioant of Indie, Vas 
yon this cari a) Ard debate in the Council of State on the 
resolution reg gz owers under Constitutional Refo 
Ibid., »p, 378-82. i me: wR 
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the snactment in rc cent years of measures for the protection 
of jidian industries prove the fact that India now enjoys a 
certuin’ amount of freedom in respect of fiscal matters. 

During the regir.e of Mr. Montagu’s successor in office, 
the Home interterence in Indian affairs appears tohave 
incgeased. This, at least, we gather from the views of one 
who has a right to express an opinion on the question. In 
an article 2 published in the Contemporary Review, Novem- 
ber, 1923, Sir Tej Bahadur Sapru, who was, till January 
1923, a member of the Viceroy’s Executive Council, wrote 
as follows :— . 

‘It must be distinctly recognized that the Government of 
India is not an independent Government, and howsoever 
it may be denied, the fact remains that in all vital matters, 


1 See also in this connection the reply given by Lord .Winterton, as 
Under-Secretary of State for India, to another deputation repre- 
senting cotton textile interests, on March 29, 1922, in Dr. P.N. Banerji’s 
Fiscal Policy in India, pp. 121-22, or in the Zndian Annual Register, 
1922-23, vol. ii, edited by Mr. H. N. Mittra, pp. 197-200. He 
stated among other things: ‘1 should like first of all to deal very 
briefly with the constitutional point that has been raised. I will at 
once say that of course the ultimate financial responsibility under the 
Government of India Act rests with the Secretary of State, but 1 think 
it will be generally admitted that the Government of India must have 
wide latitude in deciding the steps to be taken in particular instances. © 
+». If you accept my argument, real, complete, self-government 
must always be based on fiscal autonomy. However, do not let us 
raise that point at this moment. I would only venture to say with all 
respect that sooner or later, when this question comes to be the subject 
of public controversy and public debate, not perhaps in this Parlia- 
ment but in a future Parliament, when the advance is again made, 
which, I suppose, we all hope will be made as anticipated by Parlia- 
ment—then Parliament will have to make up its mind when the 
question is most emphatically brought up of the cotton interest of 
Lancashire, with all its magnificent record of service and devotion to 
the Empire, on which leg it stands, whether it is prepared to say it 
will grant complete fiscal autonomy to India or not.’—7he Indian 
Annual Register, 1922-23, vol. ii, pp. 197-98. 

This statement indicates rather a change of attitude on the part of 
the Home authorities, and is against the spirit of the recommend- 
ation of the Joint Select Committee on the question of fiscal 
autonomy forIndia. It does not appear, however, that the principle 
underlying it has been actually followed in practice. 

* The article was entitled ‘ Te Problem of India’s Aspirations.’ 
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and sometimes. even in unimportant ones, the policy, for 
India is formulated not at Delhi, nor at Sio.., but in 
Whitehall. . . .. Frankly speaking, Iam one of those who 
feel that the position in India would %e evr .o auch 
easier, even under the present constitution, if the Govern- 
ment of India could be left to. deal with the local problems 
independently, and if the control of Whitehall over India 
could be substantially relaxed.’ This, then, was the 
position even after the introduction of the Reforms. 
The Secretary of State in Council may, with the 
concurrence of a majority of votes at ameeting 
Power of the & : 
of Of the Council, sell and dispose of any property 
_ Statetosell, ¢>+ the time being vested in the Crown for the 
mortgage i 
and buy purposes of the government of India and raise 
property. money on any such property, and purchase and 
acquire any property. 
As a corporate body, the Secretary of State in Council® 
may sue and be sued. Neither the Secretary of 


rang State nor any member of his Council is personally 
vine ‘i liable in respect of any contract or assurance 
State in ‘made by or on behalf of the Secretary of State 
Council, in Council, or any other liability incurred by the 


Secretary of State or the Secretary of State in Council .in 
his or their official capacity.’ Nor is any. person executing 


1 Section 28 (1) of the Act. f 
Any property acquired in pursuance of this section must vest in 
ey rena for the purposes of the Government of India.—Section 28 
2 Section 32 (1) of the Act. See in this connection Ilbert’s 
Government of India (third edition), pp. 196-202. , 
In England, since the King can do no wrong, ‘he cannot be 
prosecuted criminally, or, without his own consent, sued civilly in 
tort or in contract in any court in the land. ... If a person has a 
claim against the Crown for breach of contract, or because his 
property is in its possession, he may bring’a Petition of Right, and 
the Crown on the advice of the Home Secretary will order the 
petition indorsed ‘‘ Let right be done ’’, when the case proceeds like 
an ordinary suit’ —Lowell, Government of England, vol. i, p. 27. 
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any contract on behalf of the Secretary of State in Council 


personally liable in respect of the same. All such liabili« 
ties, and all costs and damages in respect thereof, will be 
berne by the revenues of India. } 

Finally, the Secretary of State in Council must,? within 
Indian the first twenty-eight days during which Parlia- 
propa i ment is sitting after the lst of May in every year, 
be annually lay before both Houses of Parliament detailed 
+ a pa accounts of receipts and disbursements, both in 

, * [India and elsewhere, for the financial year 
previous to that last completed and the latest estimate of 
the same for the last financial year, together with a 
statement exhibiting ‘ the moral and material progress and 
condition of India.’, ” 





<a MEPL 


We have in a previous chapter referred to the financial — 


powers of some of the Dominion Parliaments. 
Imperial 
interference We may note here, by way of contrast, 
pat oa the extent of the Imperial interference with 
and affairs “other than financial, of a self-governing 
administra: Oominion. As regards legislation, though the 
tion. 4 . 

Governor ‘has an absolute discretion to refuse 
to assent to any and every Bill, practically this is never 
done save -on ministerial advice.’? In administration he 
“has no real control of any public officer, and . . . in effect 
cannot do any executive acts effectively without ministerial 
aid.’* ‘The degree,’ writes Professor Keith, ‘ to which 
the Imperial Government interferes in the affairs of a self- 
governing colony has steadily decreased, and now has 
prooably reached its minimum, as it may safely be said that 
interference is so restricted as to render further restriction 


4 Section 32 (4) of the Act. ® Section 26 of ibid 


Responsible Government in the Dominions (190%), by Prof ‘Keith, — 


p. 167. 
* Ibid., page 183. a 
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incompatible with the maintenance of ‘b= »ower at all’? 
Similar views have been expressed by Professor Dicey 
‘ The Imperial Parliament,’ he writes,? ‘ now admits and acts _ 
upon the admission, that any one of the Dominions has 
acquired a moral right to as much ixdependence, at any 
rate in regard to matters occurring within the territory of 
such Dominion, as can from the nature of things be conceded 
to any country which still forms part of the British Baypire. 
. . Any Dominion has now a full and admitica ight to 
raise military or naval forces for its own defence. 
The Imperial Government ... is now ready at the wish 
of a Dominion to grant to such Dominion the power to 
amend by law the constitution thereof though created under 
E ‘an Act of the Imperial Parliament.’? 


1 Responsible Government in the Dominions (1909) by Prof. Keith, 
. 184. 
Ps See Law of the Constitution (eighth edition), Introduction, 
pp. Xxx-xxxi. 
% We may note in this connection what the Imperial Conference of 
26 laid down : 
/ Great Britain and the Dominions ‘ ave autonomous Communities 
ithin the British Empire, equal in status, in no way subordinate one 
to another in any aspect of their domestic or external affairs, though 
united by a common allegiance to the Crown, and freely associated as 
members of the British Commonwealth of Nations.’ 
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The Viceroy and Governor-General of India—The title ‘ Viceroy ’ 
has no statutory basis—History of the office of Governor-General— 
Position of the Governor-General—His powers—Origin of his over- — 
ruling power—His powers during absence from his Council—His 
prerogative of mercy—His duties and responsibilities—His oaths. 

The Governor-General in Council—Evolution of the Executive — 
Council of the Governor-General—Its present constitution—Procedure _ 
followed at meetings of the Goyernor-General’s Council— 
present Executive Departments of the Government of India—Thi 
Foreign and Political Department—The Army Department—The — 
Home Department—The Legislative Department—The Department _ 
of Railways and Commerce—The Department of Industries and 
Labour—The Department of Education, Health and Lands—The — 
Finance Department—How the Council works: the original system— _ 
Introduction of the ‘ departmental’ system—The present s system— “ 
The Munitions Fraud Case and the resignation of Sir Thomas — 
Holland : their constitutional significance—The Royal Commission — 
upon Decentralization on the transaction of business of the Governor- rl 
General in Council—Nature of the Council, its irresponsible.charac- és 
ter—The Council Secretaries—Advantages and disadvantages of the 
appointment of Council Secretaries—Relations between the Govern- 
ment of India and the Provincial Governments before the Refor 
Pre-Reforms distribution of the functions of Government—How 
control was exercised | the central Government—The _pre 
position as evards tn o -exercised b he Goyern me! 
over loce fe trai control over Transferred sul 
a control over Reserved ubjents-— Duty Phas. 
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Nia tall, borne the title of Viceroy since 1858. This title 
has no statutory basis, since it has as yet found 
The Viceroy no place in any Parliamentary enactment rela- 
el ‘ting to India. The only designation employed 
India. of in Acts of Parliament is that of Governor- 
General. The title was first’ used in the 
famous Proclamation by Queen Victoria in 1858, which 
' referred to Viscount Canning, who had already been 
, " appointed Governor-General by the Court of 
eas — , Directors, as ‘ Our first Viceroy and Governor- 
> tasno ss General.’ ‘None of the Warrants appointing | 
ie ome Lord Canning’s successors refers to them as 
a ‘* Viceroys’’ ; and the title, which is frequently 
_ employed in Warrants * of Precedence, in the statutes ° of 
the Indian Orders, and in public notifications, appears to be 
_ One of ceremony, which may most appropriately be used in 
connection with the State and social functions of the 
_ Sovereign’s representative, for the Governor-General is the 
_ sole representative of the Crown in India.’ ¢ 
‘The origin of the office of Governor-General is to be 
traced to the year 1773. As has been stated 
cor before, until 1773 the three presidencies of 
Governor: Bengal, Madras and Bombay were, each case, 
under a President or Governor i , Counci? 
“composed of servants of the Bast India and were 
Pe pr rege ad of 1773 




































four Counsellors for the seretaanake marae omer rsd 
Fort William in Bengal and declared Warren Hasti1 
who had been appointed Governor of Bengal in 1772, to 
the first Governor-General. Moreover, ‘ the said Governor- : 
General and Council, or the major part of them,’ were — 
* «given by the Act certain powers of control and superintend- 
ence over the presidencies of Madras and Bombay. - These 
powers of control were further emphasized and enlarged 
by Pitt’s Act of 1784 and the Charter Act of 1793. 
the Charter Act of 1833 converted the Governor-General 
Bengal in Council into the Governor-General of India 
Council! and vested in the latter the superintend 
direction and control of the whole civil and mili 
government of the Company’s territories and revenues 
India. But it was not till 18549 when a Lieute 
Governor was appointed, under the Charter y Bey 1 
for the province of Bengal (including Bihar end O: 
which had hitherto been administered directly © 
Governor-General of India as the Governor there 














rca cao gatneryaee 
Both his arrival at, and 


sea se He is appointed? by the Crown by Warrant 
under the Royal Sign Manual and usually holds office for a 
period of five years. The maximum annual salary that 
_ -may® be paid to him under the Act ig Rs. 2,56,000. He is 


office of Viceroy of India, inconceivably laborious 
gre. office in the gift of the British Crown.’— Lord 

the Byculla Club.—ZLord Curzon in India, vol. ii, 
Vide in “ge connection Lord Curzon’s Briti 
mo vol. ti, ch. xi. 

Ramsay MacDonald, The Government of India, p. 54.. 

According to Ibert, ‘the appointment is made on the advice of the 
Prime Minister (Zhe Government of India, p. 204). But Lord Curzon ° 


ee 
“Ihave often been asked the question by whom andin what 
Puiicamiatances the appointment to the Viceroyalty ismade..... 
While the appointment is vested as a matter of course in the Sovereign, : 
the respective parts that are played in the selection by the Prime 
Seber, the Secretary of State for India, and the Cabinet, depend 
spomany law, written or unwritten, but tpoa the Prime Minister 
being. 1 have knowh cases, and 0! : 
moins, where prolong a 
on the merits of as = 
peother cases where 


pant 
















not subject (i) to the original jurisdiction of any High Cor 
by reason of anything counselled, ordered piles: e by hi 
in his public capacity only, or (ii) to tl “Cr 
jurisdiction of any ten Court in respect of any offence not 
being treason or opp ;.nor (iii) is he liable to be 
or imprisoned in suit or proceeding in any High Court 
acting in the exercise of its original jurisdiction) 
“« The Governor-General, or Viceroy, of India’, wrote 
President Lowell, ‘ and the Czar of Russ 
stdin sometimes said to be the two great auitoctats of 
the modern world’,2- If we take into consideration the 
constitutional posfffon of the Governor-General in the 
Government of India, this statement appears to be an 
exaggeration of fact8 even as they were at the time when 
President Lowell made it. But, still, the powers vested in ‘ 
the Governor-General by statute or otherwise are immense 
and various* even under the Reforms Scheme” We have 
in preceding chapters, referred to those of his powers, which _ 
are in relation to the Indian lexislavnrgs, central and provin- 
cial, and to Acts passed by them, We have also discussed 
Offices, and the maihten of the Viceregal palaces, have a ys 


been a charge ne public funds.’ See Curzon, Sritish 

“ Fag vol. ii, pp. 99-100; also Ilbert, Government of Ine 

d., p. 253, and (ert and Revenue Accounts of the Go 

India for the year 1926-27. 
* Sec 110 of the Act. The Reforms Enquiry Commit 

that if the immunity was to be maintained, it should be m: 

plete, and that the Governor-General and the other high 

mentioned in Section 110(1) of the Act, should be exemp 

jurisdiction of all courts and not merely from the original j1 

p Saari eniority Report, para. 91 and also” 


ent Baclent Dee, ii, p42), 
Ra ben 























bs in cases of emergency, make and promilgate 
i nances for the peace and good g vernment of British 
India or any part thereof,’ which will e the force of law 
for a period not exceeding six months. His ‘power of 
- making such ordinances is subject, however, to the same 
F restrictions as the power of the Indian Legislature to make 
_ laws ; and any ordinance so made by him may be disallowed 
nosh OY the Crown in Council and may be controlled and super- 
Rie ijaeded: ‘by an Act of the Indian Legislature. The last 
- Jimitation is, really speaking, no limitation at all, in view 
ot the fact that no measure can be lawfully introduced into 
ie either ‘Chamber of the Indian Legislature repealing or 
amending any Act or ordinance made by the Governor- 
' General without his previous sanction. This power of 
| «making ordinances has been exercised severa) times.* He 
has power also to override the majority of his.Council and 
act on his own responsibility with regard to any measure 
“whereby the safety, tranquillity or interests of British 
‘India, or of any part thereof, are or may be, in his judg- 
“ment, essentially affected.’*~ This power is rarely exer-- 
ised. It was under this provision that Lord Lytton acted in 
1879, when he, in opposition to the decision of the 











t kinds of English cotton goods, ‘so that imports of 
ose qualities which could at that time be amass tien 
aedeagal pecetenet if 












his over- 
power. 2 G hieal and his Counc?! ware 
to be bo e sion of ‘ the major part of those . 


present.’ As of this provision, Warren Hast- _ 
ings, who was made the first Governor-General by the said _ 
Act, was powerless before\ his Council. His policies 
frustrated and his decisions overruled by 
sting and Monson, three of his four Council- 

ther in opposition to him. ‘In 1776,’ — 
ttenay Ilbert,! ‘he was reduced to such 

depression that he gave his agents in England’aconditional — 
a its $e tender his resignation.’ Though his difficul- 

gappeared, however, with the death of Monson in 

September, 1776, as he could now have his own way 
means of his casting vote, yet the lesson taught by ass 8 
was there. When Lord Cornwallis was appointed Governors 
General in 1786, he made its condition of his ateentance <3 
the office that he should be allowed to overrule his Co 

if Wétessary. Accordingly an Act was passed* i 
which remedied the defect of the Act of 1773 by em; 
















importance, the decision of the majority of his Council 
to act on his own responsibility. This power has | P 
tenewed in subsequent statutes and has been pee . 

‘as we have already seen, in the Government of * 
Th ae earn, nein, has certain po ; 
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the Sitcom in Council datlaees it to be 
expedient that the Governor-General should visit — 
any part of India without his Council, he may 
be empowered by the former to exercise 
alone all or any of the powers of the Governor- 
General in Council. Further, he may, during 
his absence from the Executive Council, issue, if he thinks 
it necessary, on his own authority and responsibility) any 
order, which might have been issued by the Governor- 
\ General in Council, to any local Government, or to any 
** officers or servants of the Crown acting under the authority 
of any local Government without previously communicating 
the order to the latter” In any such case he must forthwith 
‘send a copy of the order issued to the Secretary of State and 
~ to the local Government concerned with ‘his reasons: for 
ymaking the same. ” This particular power of the Governor- 
General may be suspended by the Secretagg. of State in 
Council. ¢ 
YHe usually keeps in his own hands the Porciaa and 
Tage Political Department which ‘transacts all business 
t wise connected with external politics, with frontier 
tribes and with the Native States in India.’ As . 
‘eee we ‘shall have occasion later to refer to this 
"Matter, we do not propose to discuss it here. 
The Governor-General? like colonial Governors, “enjoys 
now the prerogative of pardon under the revised 
ere. Instrument of Royal Instructions” issued to. 
a him. Clause S of ube Lngteacsept *: _tuns” Ne 
follows >— eh 
we Go naneby authorize and empower 
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“jurisdiction pon any ‘Court of Justice within- 
“territories s pardon cither free or subject ih 
conditions as to him may scem fit.’ 
According to Sir Courtenay Hbert,! the Sail ‘uieten 
_of pardon was. farmerly not expressly conferred uy 
the Governor-General by his warrant of appointment.‘ 
Governor-General in Council, however, had the powet 
remitting sentences under the Code of Criminal Procedure, 
The delegation of the prerogative of pardon to 
Governor-General does not diminish, however, ‘the right . 
of the Crown to grant pardons directly, on the advice of | 
the Imperial Ministry, since the delegation is a voluntary 
act, and cannot bind or fetter the discretion of the Crown,’? 
‘ According to Professor Keith, in a self-governing Domi 4 
.‘in all cases save those of death sentences the Gov 
must accept ministerial advice, unless either im 












cise his scien discretion, and cannot relieve himself « c 
responsibility by relying on ministerial advice.’? v In. 
country the question of granting pardon on 
advice has not yet arisen for obvious reasons, and 
exercise of the royal prerogative of mercy is, in the press 
circumstances, presumably left to the personal discreti 

the Governor-General himself. ¥ 












such duties in assisting the members ‘at ial, raseaive 
- Council as he may assign to them. : 

“He may confer certain titles! of honour either 
as hereditary distinctions or as personal distinc- 
tions. v 

the Governor-General has recently? Soak 
as empowered by the King to suspend, with the concurrence 
ics ‘of the Secretary of State, from the exercise of his office any 


by _ person appointed by the Crown or on its behalf to an office - 


,in India, against whom misbehaviour may have been 
_ alleged, and to constitute a tribunal to enquire into the 
_ truth of such allegation in ordér that Royal pleasure may be 
Rs Piigniaed on its findingw 
¥ If the Governor-General has certain specific powers, he 
has also certain specific obligations enjoined 
upon him, and if his powers are great, no less 
great is his responsibility.” ‘ In constant and 











His duties 


ive agents throughout the country, as well as with the 

etary of State at home; with the immediate charge of 
matic business within and without the Empire, from 
some cause for anxiety is never absent; loaded, in 


- 
es titles are ; Masetite, ameally oa. Sea ey 
nahop yee A we Nagy a Sardar 


’ 


inti mmunication,’ writes Sir” George 
hesney, oe ‘the diferent governments and administra- 


, With the burden of ceremonial duties, oul . 


: 







- Where) & acetal: ‘etiquette possess an ex: 
degree. ‘of importatice, duties ever in 

Of travel!-and eomaranication improve; 
‘General of Intie has literally hee tee ht hour to 
“his ow and the office involves the carrying of a sustained 
border of business, high pressure, and anxiety which only 
great powers and prblic spirit can sustain unimpaired for 4 





even the few years of 4 Viveroy’s reign’.’ 
“Constitutionally, the position of the Governor-General ba cs 
one of subordination to the Secretary of State.? And though 
in actual practice the relations between them may be largely 
determined by personal factors and though constitutional — a 
usages and understandings may to a certain extent gee ad 
their exact legal position, yet the subordination is there 
and the politically inferior position of the e Governor-General — 
cannot be denied’ He is, for instance, re [by 1 tbe 
ceived Tastrument of Royal Instructions, to which we have 
already referred, to obey the directions of the Secretary’: i 
of State. Thus begins the Instrument? :— j 
‘Whereas by the Government of India Act it % enacte 
that the Governor-General of India is appointed by War 
under Our Royal Sign Manual, and We have by Warrant 
constituted and appointed a Governor-General toe exercise 












or Our Governor-General for the time being, shall 
time to time receive or have received under Our 
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It appears that the positionin this respect has remained 
unchanged since 1858. For examyile, we find the following 
in Queen Victoria’s Proclamation of that year :— 
* And We, reposing especial trust and confidence in the 
loyalty, ability and judgment of Ovr right trusty and well 


beloved Cousin and Councillor, Charles John Viséount . 


Canning, do hereby constitute and appoint him, che said 
Viscount Canning, to be Our first Viceroy and Governor- 
’ General in and over Our said territories, and to administer 
the government thereof in Our name, and generally to act 
in Our name and on Our behalf, subject to such Orders and 
Regulations’ as he shail, from time to time, receive from Us 
through one of Our Principal Secretaries of State.’ 
““- wThe Governor-General may not be the ‘ agent’ of the 
~f Secretary of State, but he is undoubtedly | his subordinate * 
politically. pee 
““fivéfy Governor-General must take an oath of alle- 
giance, and an oath for the due execution of 
8 tape his office and for the due and impartial adminis- 
oaths. tration of justice, in the forms given hereinafter, 
hi and must, either himself or by any other 
person authorized by him, administer to every person who 
may be appointed a Governor, Lieutenant-Governor, Chief 
Commissioner, member of an Executive Council, or a 
Minister in India, similar ‘oaths of allegiance and of 


i ° fi 3 


1 The Italics are ours. 

* Whilst performing his function as the representative of the Home 
Government, the Viceroy ‘is really subordinate to the Secretary of 
State. Lord Salisbury made this ne nant 3 plain to Lord Northbrook 
in 1875. The amount of this rdination, however, d ds on 
RE ee 
pe su on apparent wit! 

eS *—Mr. ye Ramsay MacDonald, 7he Government 

. 57. See also Sapru, The Indian Constitution, 59-66. 

Heese June 11, 1921, pa st tification 
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THE GOVERNMENT OF INDIA 
' FORM OF OATH OF ALLEGIANCE 


I, . . .., do swear that I will be faithful and bear true | 
allegiance to His Majesty, King. ... . , Emperor of iar: 1 
His Heirs and Successors, according to low. 


So help me God. 


1 
i 


FORM OF OATH OF OFFICE 


= s 


I, ... , do swear that I will weli and truly serve our 
mgm. a , Emperor of India, in the office 
of ... and that I will do right to all manner of people 
nat the laws and usages of India, without fear or favour, od 
affection or ill-will. 

So help me God. 


(He is required by the Royal Instructions! to be vigilant 
that the policy of Parliament as set forth in the Preamble 
to the Government of India Act, 1919, ‘is constantly 
furthered alike by his Government anf by the local Govern- 
ments of ... presidencies and provinces’. He is also 
required by the same Instructions to do everything that lies 
in him, consistently with the fulfilment of his responsibilities 
to the Crown and. Parliament for the welfare of the Indian 
people, that the administration of the central subjects may 
be carried on in harmony with the wishes of the people as 
expressed by their representatives in the Indian Legis- 
lature, ‘ so far as the same will appear to him to be just and 
reasonable.’ : 

We have stated above the specific powers and duties of 
the ,Governor-General. We now propose to — 

=e e- describe the constitution and functions of his 
in Council, xecutive Council and to discuss the powers 
vested in the Governor-General in Council? 

_ we must bear in mind, the Government of India 
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x4 
AGS not ey an individual but by a Committee. No { 
_ important act can be taken without the assent of a majority y 
_ of that Committee.’! 
- The constitution of the Executive Council of the 
‘bandon a Governor-General has been altered from time to 
time. The Council, as originally constituted by 
» tive Council the Regulating Act of 1773, consisted.of four 
Governors members named in the Act.2 The number of 
General. councillors was reduced by Pitt’s Act of 1784 to 
_ three, of whom the Commander-in-Chief of the Company’s. 
ea in India for the time being was to be one and to 
vi 





e precedence in Council next to the Governor-General.” 
The Charter Act of 1793 fixed the number of members at 


Government of India, a description whichis recognized by Indian 
legislation ’.—Ilbert, Zhe Government of India, p 202. 
According to Sir C, Ilbert, ‘the Governor-General in Council, as _ 
‘representing the Crown in India, enjoys, in addition to any statutory 
_ powers, such of the powers, prerogatives, privileges, and immunities 
re pertaining tothe Crown as are appropriate to the case and con- 
ent with the system of law in force in India. . . . The Governor- 
General in Council has also, by delegation, powers of making treaties 
and arrangements with Asiatic States, of exercising jurisdiction and 
other Powers in foreign territory, and of acquiring and ceding +terri- 
tory ’.— Zhe Government of India, p. : 
‘See also in this connection Covahiaratine Administrative Law by 
. N. Ghosh, pp. 252-53. 
ord Curzon's speech re a dinner given by the United Service 
, Simla, on September 30 1905.— Curzon in India, vol. ii, 


? Lord Curzon-also said in the course of his s an 
* The Viceroy is constantly spoken of as t’ ugh he and he alone 
were the Government. Thisisof course unjust to his colleagues, 
who are equally responsible with himself, and very often deserve the — 
‘eredit which he unfairly obtains. On the other hand, it is eee 
unfair to him ; for he may have to bear the entire responsibility 
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the Viceroy’s sn de: 8 


Act, 1773, Section 10.—P. Mukerji’s 
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) three: vided further that, if the offices ¢ a Gor 
a) Gener land Commander-in-Chief ‘were not united it 
sie person, which might be allowed under an Act 
; Commander-in-Chief might-be_a_member_of 
Council of Fort William, if specially appointed so b: 
Court of Ditectors, and that, if so appointed, he st 
have rank and precedence next to the Governor-Genera 
The Charter Act of 1833 authorized the appointment f 
four ordinary member one extraordinary membe ‘ 
ouncil,*... The Commander-in-Chiet was t ‘to_be the. extra-— 
6fdinary mémber of: Council, if so appointed. 
ofdinary members, three were fo fr 
Company’s service, but the fourth member was to be 
appomtéd from outside the service., The duty of the 
fourth ordinary member had been confined entirely to 
legislation till 1853 when he was made, under the Charter 
Act of that year, a ‘ full executive member ’ and thus placed — 
on the same footing with the other ordinary members ot 
the Council. The number of the ordinary members of ao 
Council was increased to five by the Indian Councils . 4 
1861 which also comt?itéd the provision of the Act of : 
Attlee to the appointment of the Commander-in-Chief as i 
an extraordinary member.’ It further enacted that oe 
ever the Council would meet in Madras or Bomba 
local Governor would be another extraordinary membt 
» the Council. The Indian Councils Act of 1874 ° author 
the appointment of a sixth ordinary member to the C 
for public works purposes, but tl but the power given by this Ac 
was not always exercised. An amending Act® passed 
“pi The Charter Act of 1793, Section 32.—P. Mukerji’s 
“* The Charter Act of 1838, Section 40. bid 
Indian Councils Act, ely Section 3.—P 
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1904 removed the restriction that the appointment of the i 
| sixth ordinary member should be only for public works  _ 
purposes. The Government of India Act, 1915,' fixed the 
“maximum number of the ordinary members at sixsand 
_ provided for the appointment of the Commander-in-Chief as 
_ an_extraordinary member. It re-enacted the provision, 
eferred to before, that whenever the Council would assem- 
e in any province having a Governor, the latter would be 
“another extraordinary member of the Council. Thus the 
Council before the Reforms consisted ordinarily of six 
ry members and the Commander-in-Chief as an extra- 
nary member thereof. 
4 nder the existing Act* the Council is to consist of such 
; number of members as the Crown may think fit 
Its present to appoint. Thus the statutory limitation on the 
— number of its members, which existéd previously, 
has now been removed. This has been done 
obviously in pursuance of the recommendations both of the 
authors of the Joint Report and of the Joint Select 
Committee. The changed relations of the Government of 
India ‘ with provincial governments,’ write the authors of 
the Joint Report,? ‘will in themselves materially affect the 
volume of work coming before the departments, and for this 
reason alone some redistribution will be necessary. We 
would therefore abolish such statutory restrictions as now 
exist in respect of the appointment of members of the 
’ Governor-General’s Council so as to give greater elasticity | 
both in respect of the size of the Government and the dis- 
tribution of work.’ The Joint Select Committee also recom-., 
mended* that the limitation on the number of the members. 
of the Executive Council should be removed; that _ three 4 


















es Se sions 36 and 37. ® Section 36 (2) of the Act. 
y ta. 271. 
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‘members of that Council should continue to be public ser- 


vants or ex-public servants having not Jess than ten years’ 
experience in the service of the Crown in India; and that 
‘one member of the Council should have definite legal quali- 
fications which might be gained in India as well as in 
United Kingdom. Accordingly it has been provided in 
Act? that three at least of the members of the Connail 
must be persons who have been in the service of the Crown 
in India for not less than ten years, and one must ea 
barrister of England or Ireland, or a 4 member ofthe © 
Faculty of Advocates of Scotland, or a piesdat of a h 
Court in in India | of not less than ten years’ standin If -- 
Chief is at the time of his appointment in the nails 
service of the Crown, he must not, so long as he continues 
to be a member, hold any military command or be employ- 
ed in actual military duties. If the Commander-in-Chief is 
a méiibér of the Council, he must have, subject to the 
provisions of the Act, rank and precedence in the Council 
next to the Governor-General,; The Council, as at 
present constituted, consists of sev ven members. including 
the Commander-in-Chief who is no longer to be regarded 
as an extraordinary member, since th® classification of 
memibérs as ordinary and extraordinary, which formerly 
existed, has been abolished by the present Act.* There 
are now three Indian members on the Council. The increase 
in the number of Indian members to three has been made 
in pursuance of the recommendation of the Joint Select 





Committee that ‘not fess tl » three members of the 
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Council ‘shpat be “ndians,"* oe be noted here that — 





there is nothing in the Act to prevent all the members of 


the Council from being Indians, provided, of course, they 
satisfy the statutory requirements stated above. The Act 
distinctly lays down that no native of British India, nor any 
subject of His Majesty resident therein, shall, by reason 
only of his religion, place of birth, descent, colour, or any 
of them, be disabled from holding any office under the 
Crown in India.2 It will only require a bold effort of 
_statesmanship to Indianize the Council completely. We- 
r e, however, in this connection, as the Joint Select 
mittee has remarked, that ‘ the members of the Council 
drawn from the ranks of the public servants will, as time 
goes.on, be more and more likely to be of Indian rather 
than of European extraction.’ It meed not perhaps be 
Stated here that these questions will not at all arise when 
India will attain full Dominion status. 
The members* of the Council are appointed by the 
_ CrownS on the advice® of the Secretary of State and usually 
hold office for a term of five years.?_ Every member of the 
{Council other than th@”@OWinlander-in-Chief is paid a 
coe of Rs, 80,000 per annum. ‘This is also the maximum: 


oneeneenees 
ae 
» The Joint Select Committee’s Report on Clause 28 of the Govern- 
ic. India Bill. ® Section 96 of the Act. 


the Re of the Joint Select Committee on eee 28 of the- 
Government of India Bill 
* Under a Notigeation of the Viceroy, the members are styled * The 
E he Government of India, p. 











,? the Socata: of State in "1 
Council, may grant to the Governor-General andy 







of health or of private affairs. And 
Governor-General in Council also may grant to any mer 
of his Executive Council other than the Com 
Chief leave of absence for urgent reasons of health 
private affairs, ie 
Such leave of absence cannot be granted to any person 

for any period exceeding = (ougmppl. acer nor more than | SaFF : 
during his t eS of State 

cil [re en any period of leave Seana Ee | i 


" 
Sa 


he ee cnet lpsiicgibliia 










pe above 16 AbOVE provision, ‘but in any such case | the 1 reasons for 
must be set forth in a minute signed by. Je 
Seoretery-oF Sta tate and laid before both Houses i) 
mefit:* If Téave is granted, in pursuance of the toteweiian 
provision, to the Governor-General or to the Commander- _ 
in-Chief, a person must be appointed to act in his place one 





PUTION 


Al ed temporarily must. : 
till the return cant it holder of the office, 
or if he does not retiiru, Ml a successor arrives, hold and 
execute the office to which he has been appointed, and 
must have and may exercise all the rights and powers 
thereof. Besides, he will be entitled to receive the 
emoluments and advantages appertaining to the office, 
foregoing the emoluments and advantages (if any) to which 
he was entitled at the time of his appointment. 
A member of the Council is appointed to be its Viece- 
¥ President by the Governor-General. The Council 
pe apd meets in such places in India as the Governor- 
- General in Council appoints. At any meeting 
Governor. Of the Council the Governor-General or any other 
= person presiding and one member of the Council 
other than the Commander-in Chief may exercise 
all the functions of the Governor-General in Council. In case 
of difference of opinion on any question brought before a 
meeting of the Council, the Governor-General in Council is 
ordinarily bound by the decision of the majority of those 
present, and, if they are equally divided, the Governor- 
General or any other person presiding has a second or cast- 
ing vote.* “But if, as has been seen before, any measure is 
proposed before the Governor-General in Council, whereby 
‘the safety, tranquillity or interests of British India, or of 
any part thereof, are or may be, in the judgment of the 
Governor-General, essentially affected, he(i.e. the Governor- 
~ General) may ovetrule the majority if they dissent from his | 
: view, and act on his own authority and responsibility.5 In. 
every such case any two dissentient members may require 
me that the matter in dispute and the fact of their dissent be 
i reported. aN Ges Sessa of State ; and in that case the report 
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must be sent together with copies of any Fe oti which may 
7 have been recorded on the subject by the members of the 
Council.’ It may be noted here that the Governor-General 
cannot, under his overruling power, do anything which he | 
could not lawfully have done with the concurrence of his 
Executive Council.* If the Governor-General is absent 
from any meeting of the Council owing to indisposition or 
any other cause, the Vice-President, or, if he too is absent, 
the senior member other than the Commander-in-Chief pre- 
sent at the meeting presides thereat.° The person presiding 
has the same powers as the Governor-General would have 
had if préSent. But if the Governor-General happens to be” 
at the time at the place where the meeting is held, ‘ any act 
of Council made at the meeting ’ requires his signature, if 
he is in a position to sign it. It, However, he relies to. 
sign thé act; it-becomes null and void. ~ During the absence. 
of thé’ Governor-General on tour, a member in charge of 
a Department may call together an informal meeting of 
his colleagues to discuss an important or emergent case, 
the result being reported to the Governor-General.* All 
orders of the Governor-General in Council must be issued. 
in the name of the Governor-General in Council, and must 
be signed by a Secretary to the Government of India, or 
otherwise, as the Governor-General in Council may direct.* 
An order so signed cannot be called into question in any legal 
proceeding. The Governor-General has been empowered _ 
by the Act to make rules and orders for the more conveni- 
ent transaction of business in his Council.? Any order — 
made, or act done, in accordance therewith must be regarded _ 
as the order or the act of the Governor-General in Council.* _ 
er : ; ad 

















preseat ‘Lord Canning and which we shall have occasion 


‘ofthe Governor-General in Council is distributed among 
various Departments, somewhat on the lines of the 
British Cabinet. Each member of the Council is 
Tbarce of one or two Departments of the administration, 
‘the Viceroy keeping usually the Foreign and Political 
- Department in t his own hands. The work of the Council 


_, has~ been Variously.. distributed from time to time. The . 


existitig division of business among the different Depart- 
: was made by the Governor-General by an order, dated 
April 11, 1923, There are at present nine Departments— 
Poreign and Political, (ii) Railways and Commerce, (iii) 
| Industeier aaa Labour, (iv) Education, Health and Lands, 
i WW ) “Army, (vi) Home, (vii) Legislative, (viii) Finance, and 
ix) Ecclesiastical: The member in charge of the Depart- 
t of Railways and Commerce holds charge also of the 
| Boéclesiastical Department, and the Governor-General 
F tinsel, as stated above, administers the Foreign and 
- Political Department.? 
The Foreign and Political Department deals with 
2 * __questions relating to external politics, frontier 
The Foreign tribes, and States in India.* It also exercises 
‘i Dontoest. control over the general administration of 
Ajmer-Merwara, the North-West Frontier Pro- 
and British Baluchistan. This Department, according 
orge Chesney,* is ‘ the most important and perhaps 
laborious of all.’ Describing the varied nature of 
the’ workusually done by an officer of this Department, 
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executive to describe in detail later, the’ business of the. 



















Pies. said i in Id ot Wii pasties woos 
> at large hardly realizes what the Political (i 
f of the Political Department) may be called up: 
aa -At-one moment he may be grinding in the Fo 
at another he may be fe 


Oo e 

! sine of «basket Native ‘State, ata t 1 
may“be presiding over a jirga of unruly tribesmen on th 
frontier, at a fourth he may be demarcating a boundary 
ami e wilds of Tibet or the sands of Seistan. There is 
no more varied or responsible service in the world than the 
Political Depattment of the Government of India.’ In 7 

course of another speech? he stated: “The work of the | 
Foreign Department is unusually responsible .....it 
embraces three spheres of uction so entirely different and 
requiring such an opposite equipment of principles and 

_ knowledge as to (?) the conduct of relations with the whole of |!) 

_ the Native States of ‘India, the management of the Frontier’ a} 

| provinces and handling of the Frontier tribes, and the ~~ 

. offering of advice to His Majesty’s Government on practi- ty) 

' gally the entire foreign policy of Asia, which mainly or ~ 
wholly’ concerns Great Britain and its relation to India,’ 
The Foreign Department also ‘deals with questions of — ‘ 
ceremonial, and with matters relating to the Indian Orders.? 
In respect of this Department the Viceroy is, in the words __ 
of Lord Curzon, in the exact position of an ordinary 
Member of Council. He is assisted in his work bytwo 
Secretaries, one Foreign and the other Political, three 
Deputy Secretaries, one Under-Secretary, three Assistant os 

\ Secretaries and a number of other officers. 

Pi ed Army Department transacts? all raelgent ‘connected | Ls 
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Y ith the administration of the Army, the formulation and 
execution of the military policy of the Govern- 
ee. ment of India, the responsibility for maintain- 
ta ing every branch of the Army, combatant and 
fen combatant, in a state of efficiency, and the supreme 
direction of any military operations based upon India’ It 
is also concerned with the administration of the Royal 
Indian Marine and the Royal Air Force in India, ‘in so far 
as questions requiring the orders of the Government of India 
are concerned.’ The Commander-in-Chief has twofold 
functions in India: he is both the chief executive officer of 
be the Army and, by custom, the Army Member of the 
). Viceroy’s Executive Council.* He is thus the sole military 
» adviser of the Government of India. Besides, he adminis- 
ters the Royal Indian Marine and the Royal Air Force in 
India.* He is assisted by a Secretary, who is now a civilian, 
a Deputy Secretary, ah establishment officér and three 
Assistant Secretaries. The Secretary, like other Secretaries 
in the civil Departments, is a Secretary-to the Government 
of India and has the constitutional right of access to the 
Governor-General.* He represents the Army Department 
in that Chamber of the Indian Législatire of which the 
Commander-in-Chief does nut happen to be a member. 
The Governor-General in Council exercises the same 
authority over the administration of the Army as he does 
» in respect of the administration of other Departments of the 
Government.’ As it is a recognized liability of the Govern- 
ment of England to come, in a grave emergency, to India’s 
assistance with the armed forces of the Crown in England, 
the British Government and its representative, the Secretary 
of State for India, claim to have ‘ special responsibility and 
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+ See pp. 51-52 of The Army in India and its vaeggear 1924, 
published b by the Superintendent, ipa nn 
‘bid. 
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authority in regard to the military Ainkalentiddhees ie 
The Secretary _ in the Military Department of the In 
is the ‘chief adviser of the Secretary of State. 
Indian military questions. He is usually an officer’of the 4 
rank of Lieutenant-General recruited from the Indian | 
Army.? He is assisted by one first-grade staff officer a 
selected also from the Indian Army.* He is expected to 
visit India during the tenure of his office that he may keep 
in touch with the current of Indian affairs. Besides, a — 
retired Indian Am officer of high rank is usually appointed 
to the India. 

It is apes) oe desirgble that the Commander-in-Chieli 2 
should not be a member of the Executive Council of the ~ 
Governor-General ;, nor should he be a member of either 
Chamber of the Indian Legislature. As in England, a 
civilian member should be in ¢harge of the Army Depart- 
ment. As Sir Tej Bahadur Sapru says,® ‘constitutionally, 
it is not right that even in a semi-developed Constitution 
like India’s, the administrative head of the-Army ‘should 
participate in civil administration’. Apart from this consis. 
deration, free from the worries associated with the member-~ _ 
ship of the Executive Council and of the Legislature, therm 
Commander-in-Chief would be able to devote more time _ 
and attention to questions relating to the defence of India, — 
and ‘to maintain continuous personal contact with the 
whole army.’? It is further desirable, both in the interests 
of the dignity of his office and the efficiency of the Army, 
that his name should not be dragged into the quagmire of | 
party politics. But it would be difficult to prevent this so — 
long as he would continue to be a member of the Executive , 
Council and also of the Legislature. Lastly, the day is not» 
~ The Army in India and its Evolution, p. 50. 

bid. 3 Jbid. * Ibid. | 


5 Ibid. : 
© The Indian Constitution, p. 43; also Sivaswamy Aiyer, 
_ Indian ‘Conttitetionat Pouiiooa. ab. = ’. ie 
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_ far distant when the expenditure for defence will be a 
-yvotable item, and it will then be ‘ much easier for a ian 
member to secure the necessary grants for military - 


diture from the Legislature than for a military expert’.* 
The Home Department? deals with all business connected 
with the general internal administration of British 
_ India. Internal politics, Indian Civil Service, 
law and justice, jails, police and a number. of 
other subjects including the administration of the Arms 
Acts and of the penal settlement of Port Blair in the Anda- 
man Islands are within the jurisdiction of this Department. 
As most of the subjects dealt with by this Department are 
under the administration of local Governments, the work 
of the Home Department is, to a large extent, the work of 
‘supervision, direction and control. 
Tre member in charge of the Legislative Department is 


The Home 


known as the Law Member. Ifa Bill introduced 
= aaore into eithe Chamber of the Indian Legislature is 
ment. referred to a Select Committee of the Chamber, 

the Law Member, if he is a member of the 
Chamber, must be Chairman of the Committee. Even if he 
does not happen to be a member of the Chamber, he has the 
right of attending at, and taking part in the deliberations of, 
the meetings of the. Select Committee.’ The chief func- 
tions of this Department are to prepare the drafts of all 
official Bills introduced into either Chamber of the Indian 
Legislature, to assist the other Departments of the Govern- 
ment with legal advice when necessary, and to examine the 
projects of legislation of local Governments when they are 
tS referred to the Government of India, or the Acts passed 


by local Legislatures. The Department is_sisa consulted 


a 
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before any statutory rt rules having the force of law are i 
partment of Railways. ‘and Commerce 
ado deals ! with all work connected with railways, — 
shipping, trade and commerce including tariffs, 
Coubian import and export regulations, statistics, life 
assurance and actuarial work. — 
The Department of Industries and Labour? is concerned 
with labour legislation, inter-provincial migra- 
pati tion, Factories Act, International Labour Orga- 
Industries nization, Petroleum and Explosives Act, patents, 
and Labour. designs and copyrights, steam-boiler and electri- 
city legislation, stores, geology and minerals, printing and 
stationery, civil aviation, meteorology, development of 
industries (central aspects), Posts and Telegraphs, Public ~ 
Works and Irrigation. 
The Department of Education, Health and Lands* deals 
with education, land revenue, civil veterinary, — 
int 5 yaa agriculture, forests, central research on above 
Education, subjects, botanical survey, famine, control of 
‘ = food-stuffs, external emigration, Survey of India, 
Medical Services and Public Health, Zoology, 
local self-government, libraries and records, arches 
and museums. a a 7 
The Finance Member of the overeat of India vr 
charge of the Finance Department. This Depart- 
The Finance ment is mainly concerned with the general 
— ‘ administration of central finance; with some 
supervision of provincial finance ; with questions 
relating to the salaries, leave and pensions of public 
officers ; and with auditing and accounts, currency, banking, 
exchange, Mints and the public debt of India. A separate 
branch of this Department, known as the Military Fina 
Department, deals with all matters relating to the fina 
. > a ee 11, 1928, 
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* 
. administration of the Army.’ Subjects like customs, salt, 
_ opium, excise and stamps are administered bya Board of 
Revenue working as a part of this Department. It is the 
duty of the Finance Member to keep expenditure within 
- legitimate limits. He has to examine, from the financial 
point of view, any scheme or proposal brought before the 
Governor-General in Council, which is likely to involve the 
expenditure of public money. He is, so to speak, the 
guardian of public revenue. He is the Chairman of the 
Committee on Public Accounts, to which we have referred 
before. His annual financial statement, known as the 
Budget, is looked forwad .to with great eagerness, not 

unmixed with anxiety, throughout the ceuntry.? 
‘. We shall now describe the manner in which the business 
How the of the Council is transacted. During the adminis- 





eoeedt the tration of the East India Company, every case, 
p original however unimportant, was supposed to be placed 
system. 


before all the members of the Government, and 


1 Vide The Imperial Gazetteer of India, vol. iv, p. 25. 
* Describing the work of this Department, Sir Malcolm Hailey 
(sometime Finance Member) said in the course of one of his speeches 
in the islative Assembly as follows :— ° 

, ve to explain what we have done with the money voted 

by the Bouse during the past year, We have to explain whether our 
anticipations of revenue have been fulfilled or not. We have to 
explain to it (i.e., Assembly) why and how in any particular case we 
have exceeded the grants made to us. We have to lay before the 
House a very complete scheme of operations, not only of revenue and 
expenditure, but of ways and means finance for the coming year. 

_ We have to justify this to the House, and we have to obtain practi- 
cally every penny of itin theform of a direct demand for a grant. 
te The second branch of my Department is concerned with such 
- tatters as financial rules, financia] regulations and relations with the 
_ Provincial Governments. . . . Then comes a very important branch 
‘I mean that relating. to what we call pure finance, that is, all those 
: relating to the provision of ways and means, the adjustment 
“remittance transactions, the paper currency issue, the raising of. 
,and the provision ef everyday finance by means of Treasury 
lz, advances from the Bank and the like.’—Vide Legislative 
mbly Debates, pp. 1768-69; January 19, 1922, Also see Gyan ~ 








ci in India, pp. 18-22. 
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to be decided by them collectively. As c. William © 
Hunter vividly describes,’ ‘under the Company every — 
case actually passed through the hands of each Member 
of Council, circulating at a snail’s pace in little mahogany 
boxes from one Councillor’s house to another.’ ‘ The ~ 
system involved,’ said a former Member of Council, ‘an 
amount of elaborate minute writing which seems now hardly 
conceivable. The Governor-General and the Council used 
to perform work which would now be disposed of by an 
Ummer-Secretary.’2. The work of the Council enormously 
imerenstd in all directions as a consequence of the policy 
pursued by Lord Dalhousie’s Government, and the necessity 
of changing the old cumbrous method of doing business” 
collectively was keenly felt. Lord Canning abolished the 
old method and introduced® the ‘Beginning of the “present 
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lnrodue praiches of the administration, only ome 


* Depart matters » being referred to the Viceroy, or} ‘to the 
porno whole Council... The arrangement made by Lord 
Canning was at first idformal and was a matter of 

private understanding within the Council. It was legalized 
under the Indian Councils Act, 1861, which empowered* 
the Governor-General, as we have seen before, to make rules 
and orders for the more convenient transaction of business 
in his Council, and provided that any order made or'act done 
in accordance therewith should be regarded as the order or 
act of the Governor-General in Council. 

The system, as subsequently developed, has been thus 
described by Sir John Strachey § ad * Although ie } 






a maton chapier ofthat book. Series), p. 81. Read iu ee ; 
connection cha oh that 

2 Tod. P See ndian Polity by sir George Ch Chesney, ha 123. 
pt See, Section B of the Toalan Conacit Ae sherj 


8 India, Its * inisration and Progress (2908 ed.), pp. 
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separation of departments in India is less complete than in 
England, and the authority of a member of Council much 
less extensive and exclusive than that of an English 
Secretary of State, the members of Council are now 
* virtually Cabinet ministers, each of whom has charge of one 
of the great departments of the Government. Their 
ordinary duties are rather those of administrators than of 
councillors, The Governor-General regulates the manner 
in which the public business shall be distributed among 
them. He usually keeps the Foreign department in his 
own hands. ... While the member of Council takes the 
place of the English Secretary of State, there is in each 
department a Secretary holding a position analogous to 
that of a pefmanent Under-Secretary in England. It is 
thedltity of this Secretary to place every case before-the 
_ Governor*Geneéral or member in charge of his department, 
'” im-e-form-in-which it {8°ready for decision. He submits 
with it a statement of his own opinion. , In minor ¢ases 


Peeemne Kane pesece orsers whteh are finaly If 
atter be one of greater importance, he sends ox the 


papers, with his own orders, to the Governor-General for 
his approval. /If the Governor-General concurs, and thinks 
further‘tiiscusston unnecessary, the orders are issued. \If 
he does not concur, he directs that the case.shall be brought ~ 
before the Council, as in England an important case 
ore the Cabinet. The duty résts upon 
“the Secretary, apatt from his responsibility towards the 
member of Council in charge of the department, of bringing 
personally to the knowledge of the Governor-General every 
matter of special importance. All orders of the Govern- 
ment are issued in the name of the Governor-General in 
Council.’ 





_ 2 See in this connection also The Zarl of Mayo by Sir William » 
be Hunter, Ppp. S34. ‘ m 
. ) antes! x. * . a . 
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The practice now in vogue’ is substantially the same as 
tne described above. The Council meets: usually 
bd once a week, but special meetings may be held — 

atany time, if necessary. The meetings are not 
open to the public. The memibers of the Council cannot act 
otherwise than in Council, or ‘ by the implied authority of the 
Governor-General in Council.’ Under the rules of business 
laid down by the Governor-General, minor matters relating 
to a Department are disposed of by the Member in charge 
of the Department, without being brought before the 
Viceroy or the Council. All important questions, and 
specially those in which two Departments fail to come to 
an agreement or a local Government has to be overruled, 
are referred to the Viceroy. He may himself pass orders 
in respect of such cases or may refer them to the whole 
Council. ‘The Statutory rules framed under the Govern- 
ment of India Act require,’ says an official communique,* 
‘that every case, which, in the opinion of the Member in — 
charge of the Department to which the subject belongs, is | 
of major importance, shall be submitted by him to the 
Governor-General with the orders proposed by him.’ And 
lest there should be any case of omission to refer an impor- 
tant matter to the Ai taipbeaersbapasges 
provided ‘through | the position occupied by the Secretaries | 
to the Government of India who, while they are charged 
witli the duty of seeing that the rules of business are duly 
observed, are at the same time given a status independent 
of the members with t! the right of referring at their discretion 
any case at any stage for the Governor-General’s orders.’* + 
Sir Thomas Holland, eee 2 charge of 4 

1 Vide the Fifth Decennial Report A 

® The communique was issued on Report, p. 8. 28, 1921, by 
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the Department of Industries, was practically censured by the 
Governor-General in Council and had to resign his member- 
ship 6f the Viceroy’s Executive Council for his failure to sub- 


a. a matter of public importance to the > Governor-General 


before he- issued orders thereon in. the name of the Govern- 


ment of India. The facts’ of the case were as follows :— 


ir persons, namely, C. S. Waite, Rai Bahadur Sukhlal 
“a Karnani, J.C. Banerji and H. Stringer, were 
The Muni- 


” 





tionsFraud Charged with conspiring to cheat in regard to 
Caseandthe the supply of a quantity of wire rope to the 
Lg semen Munitions Board in August, 1918. While the 
Thomas trial was proceeding, Sir Thomas Holland 
ee decided to withdraw the prosecution, and 
tutional sig- issued orders accordingly, on the ground that, if 
eee. the prosecution of Karnani and Banerji were 
proceeded with, widespread commercial and industrial 
interests would be seriously affected by reason of the 
association of these persons with various business concerns, 
mainly of a Swadeshi character, and that the Government 
considered that it was preferable that these men, though 
guilty, should escape punishment rather than that a large 
number of innocent persons should suffer joss. Intense 
agitation, both in India and England, followed the withdrawal 
of the prosecution. Thereupon, the Government of India 
in the Industries Department issued a lengthy statement 
reviewing the whole case. It made it clear therein that it was 
impossible to justify the withdrawal in this case on the 
specific grounds given, and emphasized that withdrawal 
of a prosecution on the ground that a section of the 
financial or commerical community would suffer from a 
conviction was inconsistent with the principles on which 
justice should be administered, and called for the most . 
SN repudiation from the Government. The Govern- 


1 See the communique on ‘ The Munitions Fraud Case,’ dated. 
— 28, 1921 ; also /ndia in 1921-22, pp. 77-8. . 
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ment also took the strongest exception to the suggestion — 
that it might be preferable that men though guilty should 
escape punishment rather than that a large number of 
innocent persons should suffer loss. Continuing, the 
Governor-General in Council stated that Sir Thomas 
Holland had committed an error of judgment in failing to 
submit the matter to the Governor-General. Sir Thomas 
Holland himself expressed his deep regret for his omission 

to invite the attention of the Governor-General to the case 
during the period of its reconsideration or to take his. ~ 
instructions before issuing orders in modification of the 
previous decision favouring prosecution. No responsibility 
attached in this case to the Secretary in the Industries) > 
Department, since the matter had been placed outside his “sf 
jurisdiction by a special resolution of the Government of 
India passed in February, 1921. 

Questions _Taising important administrative issues or 
laying down general policies are invariably settled in the 
whole Council. din case of difference of opinion on any f 
question, the vote of the majority prevails, subject, how- — 3 
The Royal VET, to the power of the Governor-General to 


override the > majority in special cases. In case 


Deceatral. Of am~equiality of votes on both sides, the 


— Governor-General or any other person presiding “s 
transaction 18 a casting vote. 


-of the busi- We close this topic with an extract from the 
a Report of the Royal Commission upon Decent- 
Generalin  ralization in India. The reader will find in this 
Council, extract a most detailed and interesting, and at 
the same time a most authoritative, description of the 
manner in which the business of the Governor-General in # 
‘Council is transacted and also of the method of 
the Secretariat of the Government of India. + * 
1 of the Commission u Pasa 
(108) paras ee 
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‘In regard to his own Department, each Member of 
Council is largely in the position of a Minister of State, and 
hasi#he final voice in ordinary departmental matters. _But_ 


any 2. pare of special importance, and any matter in 
[ee “it is proposed to overrule the views ofa local 





Government, must ordinarily be referred to the Viceroy. 
This latter provision acts as a safeguard against undue 
interference with the local Governments, but it necessarily 
throws a large amount of work on the Viceroy. In the 
year 1907-8, no less than 21-7 per cent. of the cases which 
arose in, or came up to, the Home Department, required 
submission to the Viceroy, The Home Department is, 
however, concerned with questions which are, in a special 
degree, subject to review by the Head of the Government, 
and we believe that in other Departments the percentage of 
cases referred to the Viceroy is considerably less. Any 
matter originating in one Department which also affects 
another must be referred tothe latter, and in the event of 
the Departments not being able to agree, the case would 
have to be referred to the Viceroy. 

‘ The Members of Council meet periodically as a Cabinet 
—ordinarily once a week—to discuss questions which the 
Viceroy desires to put before them, or which a Member, who» 
| has been overruled by the Viceroy, has asked to be referred 

to Council. The Secretary in the Department primarily con- 
cerned with a Council case attends the Council meeting for 

* the purpose of furnishing any information which may be re- — 
quired of him. If there is a difference of opinion in the 
Council, the decision of the majority ordinarily prevails, but 

~} the Viceroy can overrule a majority if he considers that the 
{matter is of such grave importance as to justify such a step. 

_ ‘Each Departm office is in the subordinate charge, 
of a S€cretary,? whose position corresponds very much to 


=: 






3 Phere are now two Secretaries—one Foreign and the other 
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that of a permanent Under-Secretary of State in the United 
. Kingdom, but with these differences, that the Secretary, as 


above stated, is present at Couneil meetings; th 
attends on the Viceroy, usually once a week, and discusses 
with him all matters of importance arising in his Depart- 
ment; that he has the right of bringing to the Viceroy’s 
special notice any\case in which he considers that His 
Excellency’s concurrence should be obtained to action 
proposed by the Departmental Member of Council; and that 
his tenure of office is usually limited to three years. .. . 
The Secretaries have under them Deputy, Under and 
Assistant Secretaries, together with the ordinary clerical 
establishments. or 
‘ A case coming up to a Government of India Secretariat 
is first of all noted on by the clerical branch of the office. 
It then goes, usually, to an Assistant or Under-Secretary, 
who, if he accepts the office note, signs his name below it. 
If he disagrees or desires to add anything, he notes accord- 
ingly. His work, in turn, goes to a Deputy Secretary or 
to the Secretary, who acts in the same way, A Deputy 
Secretary often submits cases direct to the Member in 
charge, but the papers come back through the Secretary, to 
enable the latter to see what is going on., Secretaries and 
. their principal subordinates may dispose of petty cases of a 
P routine character on their own responsibility, but lists of 
» such cases go weekly to the Secretary and Member, so that 
‘any independent action by a subordinate which is deemed 
ihadvisable may be checked. Otherwise, cases go on to the 


Member in charge, and if reference to the Viceroy or to | 


some other Department is not required, his order is final. 


This elaborate system of noting . . - is held to be justified 
by the constant changes in the personnel of the 


Secretariats and Departments in Se 


\\ Political—iu the and Political Department, The Indian | 
Year Book, 1923, edited cated by Sir Stanley Reed, p. 26, 2 
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“In important cases the notes are printed, for future. 
reference, along with the papers to which they relate, but 
‘these are only for confidential use in the Secretariats _ 
themselves. The Government of India, however, submits. 
monthly volumes of their printed proceedings (without the — 
notes) to the Secretary of State... .’ 

We may notice here one more point in connection with 
ii ob the constitution and character of the Executive 
the Councit; Council. The Council is not constituted, as we 
ot gag have seen before, on the principles on which the 
character, . British Cabinet or the Canadian Ministry is 

formed.’ Its members _are not yet responsible 4 
to the Indian Legislature. A vote of censure on the 
Council by the Legislative Assembly, not to speak of the 
Council of State, cannot drive it out of power. Thus, so far 
as its relations to the people of the country are concerned, 
it is as irresponsible now as it was before the introduction 

of the Montagu-Chelmsford changes. The Government 
fer India is responsible only to the Imperial Parliament. 
Subject to the ultimate control of that body alone, it~ 
has indisputable power in respect of all matters which “ 
it considers to be essential to the ‘discharge of its 
responsibilities for the peace, order and good government 
of India. But there is one feature which the Council 
a has in common with the British Cabinet, namely, ‘ a 


| principle of united and _ indivisible responsibility.’ 


a 
*It may also be noted here that in England the Prime Minister ~ 
As ‘actically appoints every member of his own Government; but in. 
dia the Viceroy, to quote the words of Lord Curzon, : does not 
Appoint a single one of his immediate colleagues,’ Indeed, on the 
solitary occasion on which he pressed for one such ap intment, he 
was informed by the Secretary of State that the duty o seve 
King on the choice of a Member of Council rested solely with 
of State, sncgpet no er violation of the Constitutios 
could be imagined than that te uty should degenerate into a mere 
formal abartanion to His ee en of the views and recommendations 
j of the Viceroy !—Curzon, Government in India, vol. ii, p. 110. 
Pes 8 See ee 34 of The Montagu-Chelmstord Report. 









>} been distinctly laid down by a former Secretary 
“sta State” that ‘it should be understood that thi 


dcitle responsibility), which guides the Imperial Cabinet, ap- 
a ig equally to administrative and to legislative action ; if 


n either case a difference has arisen, Members of ee! 


Government of India are bound, after recording their 
opi if they think fit to do so, for the informatio 
of the Secretary of State in’ the manner prescribed by th 
Act, either to act with*the Government or to place the 
resignations in the hands of the Viteroy, It is moreov 
_-immaterial for the present purpose what may be the 
‘. nature of the considerations which have determined the 
isovernnent of India to introduce a particular measure. 
In any case, the policy adopted is the policy of the 
Government as a whole, and as-such, must bé accepted aiid 
promoted by all who decide to remain members of that 
Government.’ From this it is evident that.even if, in respect 
of a partictilar matter, the decision of the Government of 







India is in reality the decision of a single person, namely, 


the Viceroy, father than that of the whole Councilf that 
decision must be supported and acted upon by the members 
of the Council, or they must resign. As we. have 
already stated, the proceedings of the Council are secret ; 


d, therefore, ‘it is not consonant with the practice: — 











_of the Government of India or with the constitutional 
are on which that practice is based either to disclose 


the identity or to publish the individual views of the ¥ 


members of Government who have taken part in 


proceedings.’ Thus, whatever differences of opinion nay oa 
exist among the Members of the Council on any matter or mf 


matters, the Council must optical at i 


<a 


P Gokuminiqae’ on the Meas Chelmsford R 
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principle (i.e. the principle of united and indivi- i 
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connection with the administration of public affairs, Ever 
Member of the Council must take the same cathe 
allegiance and office as we have seen in the case “ 
Viceroy. resto: he has to take the following oath of 

secrecy :—! i 
Re , dot swear that I will not directly or indirectly 
ileernnioate or reveal to any person or persons any matter 
which shall be brought under my consideration, or shall 
become known to me as a member of the Executive Council 
except as may be required for the due discharge of my 
duties as such memb®r, or as may be specially permitted 

by the Goveruor-General. 
So help me God. 

Section 44 of the Government of India Act sets forth tell 
powers of the Governor-General in Council with 

| Restriction regard to the making of war or treaty.” He ° 
: oar of cannot, without the express sanction of the 
| the Gover Secretary of State in C il,‘ declare war or 
| nor-(ieneral —Smmence hostilities or enter into any treaty for 


in Council 
to make making war against any Prince or State in India, 


weaty. or enter into any treaty for guaranteeing the 
— possessions of any such Prince or State.’ But 


he will not be subject to this restriction when hostilities 
have been actually commenced “or preparations for their - 
commencement have been actually made against the’ British! 
Government in India or against any Prince or State depend- ‘i 
ent on it, or against any Prince whose territories the Crown 4 
is bound by treaty to defend or guarantee.~ 

- When he commences any hostilities or makes any treaty, | 

he must forthwith communicate the same, with his reasons 

- therefor, to Secretary of State. 

Section 71 of the Act provides a ‘summary legislative 

Oe ead for the more backward parts of British India.’ 


_ * Wide The Gazette of India, June 11, 1921, pp. 850-51. 
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ae it the local Government of any part of British India 
may Prapose tothe cof any ptf rth nt 
the draft of any egulation for the-peace and 
good government of that part, with the reasons 
% . for proposing the regulation, Thereupon the, 
Governor-General in Council may take the draft and reasons 
into consideration ; and when the draft is approved by the 
_ Governor-General in Council and assented to by the 
~” Governor-General, it must be published in the Gazette of 
India and in the local official Gazetie, if any, and will 
thereupon have the same force of law*and be subject to the | 
same disallowance as if it were an Act of the Indian Legisla- 
ture. The Governor-General must send to the Secretary of 
‘State in Council an authentic copy of every regulation to 
which he has assented under this section. The Secretary of 
State may, by resolution in Council, apply this section to 
any part of British India and withdraw the application of 
this section from any part to which it has been applied. BP 
The authors of the Joint Report recommended that - 
provision should be made (in the Government of 
edie 4 India Act) for the appointment of members of 
the Legislative Assembly, not necessarily elec- 
» ted, nor even non-official, to positions analogous to those of 
Parliamentar Under-Secretaries in England. The 
eGoVFnor-Generat in Council was opposed to appointments 
of this nature as he felt that it would be inadvisable to compli- 
eate the working of the Government of India in the difficult 
times that were before him by an arrangement which could 
not be justified on strong grounds, but which might be mis- 
construed as an attempt to introduce by a side issue the 
ministerial system into the Government of India. The © 
Joint Select Committee inserted,* — provisign 4 in; a 


>, Lhe Mont agu-Chelmsford Bohan, pie Ee : 
* Government of India’s Despatch of March §, 918, para 121. 
a ne Te Clause 20 of the Govern- 
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the Government of India Bill to aliow of the selection of 
Members of the Legislature who would be able to undertake ~ 
duties similar to those of the#Parliamentary cs | 
taries in England. It should be, it held, entirely at the 
discretion of the Governor-General‘to say to which Depart- 
ments these officers should be attached, and to define the 
scope of their duties. This, in brief, is the history of » 
Section 43A of the Act which provides, as has been stated 
before, that the Governor-General may at his discretion # 
appoint, from among the members of the Legislative 
Assembly, Council Sé@cretaries who will hold office during 
his pleasure and discharge such duties in assisting the 
Members of his Executive Council as he may assign to. 
them. They are to be paid such salary as may be provided ™ 
by the Indian Legislature. A Council Secretary must cease 
to hold office if he ceases for more than six Months to be a 


' member of the Legislative Assembly 








“No Council Secretary has been appointed so faz (1929) in | 


iibenteens the Legislative Assembly since its inauguration. 
and ie Early in 1922, Mr. R. A. Spence’ (Bombay : 
advantages. European) moved a resdtutiof™ ti! the Legisla- 
pada tive Assembly requesting the Government 
of Council to associate members of the Legislative 
Secretaries. Assembly with the Departments of the 
Government of India other than the Army and Foreig 

and Political Departments, in order that they might be 
trained up in the ‘administration of government’ and 
might relieve the Government Members and Secretaries 
of a part at least of their work in the sessions of the 
Legislature. His main argument was that such associa- 
tion would enable many members of the Assembly to see 
‘the > inner working® of the Government Departments.’ Sir 


* See India’s Parliament, vol. iii, pp. 332-40; or the Legislativ 
Assembly Proceedings of March 28, 1922) ; Z 


ih a ee" 


ee, 
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» William Vincent! (the then Home Member) pointed out, 
thé’¢ourse of his reply, the advantages and disadvantages 
of, the appointment of C8uncil Secretaries. First, such (h 
appointments | had | thejr educative va value. Non-officials, he 
said, by serving in the Secretariat as Council Secretaries, 
would undoubtedly obtain a considerable experience of the 
administration which might be very useful to them in future. 
Secondly, such appointments would afford relief to the perma- 
nent officials in the conduct of business in the Legislature, — 
Thirdly, the appointment of Council “Secretaries would :) 
necessarily bring the Government into closer touch with the 
non-official element in the Assembly. On the other hand, the 
Home Member pointed out, if the object of the appointment 


~ of Council Secretaries was to be realized, they would have 


to be chosen from the non-official members of the Assem- 
bly. ‘ Now,” he continued, ‘if the Government appointed 
a Council Secretary and put him on the Government 
Benches, took him into their inner Councils and showed 
him the papers of the Department, he would have to 
support the Government policy throughout. That is a first 
essential: no one can deny that, and then the question at 
once arises whether it would be possible for such a member 
to discharge his responsibilities vzs-a-vis the Government 
by which he is employed as well as his duty vis-a-vis his 
electorate. ... He would often be torn in two directions j 

by what he conceived to be his duty to the electorate and 

by what he conceived was demanded of him by loyalty to 

the Goverrijgent. I tear indeed that his position would _ 
often be oné of very great difficulty.’ Another pointto be 
noted in connection with this question, said he, was whether 
the services of the best men would bg available for an 
prolonged periods and whether they would sacrifice their — 







+See India’ 's ejenmeane dates vol, iii, 332-40 ; or the Legislativ: 
Assembly Proceedings of March is, 82 
’ 29.7% 
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ee private careers and business to work ina Government office. » 
Lastly, it was pointed out that whoever would be appointed 
Council Secretary would have fo sever himself from the 
party to which he belonged. 
The resolution moved by Mr. Sieave was ultimately 
Be stivea by the Assembly. The matter since stands 
whete it stood. « 
he authority of the Government of India over provin- 
cial administration is derived’ ‘from the provisions of a 
considerable number of statutes and regulations which 
specially reserve power to the Governor-General in Council, 
or require his previous sanction or subsequent approval to 
action taken by the provincial Governments.’ The 
Governnient of India Act, 1915, vested the superin- 
tendence, direction and control of the civil and 
Petnatthe military government of India in the Governor- 
Govern- General in Council and required him to pay 
corel due obedience to all such orders as he might 


Ewe receive from the Secretary of State.* And 


Rovetn every local Government was required by the same 
ments— Act to obey the orders of the Governor-General 
~~ ong in Council, and to keep him constantly and 


diligently informed of its proceedings and of all 

matters which should, in its opinion, be reported to him, 
or as to which he required information, and was declared 
to be under his superintendence, direction and contro] in 
all matters relating to the government of its province.? 
ca, The substance of these provisions can be found in the 
; te _ Charter Acts of the earlier days of the Company’s rule, and 
as in the Act of 1833. The general onapges which 


* 
3See para. 26 of the Aeport of the Committee on Division of 
- Functions. 2 Section 33 of the Government of India Act, 1915. 
- ® Section 45, idid, 
» *We must ignore, however, the formal differences. See Sections 
25, 39, 65 and 80 of the Charter Act of 1833.—P. Mukherji’s Comsti- 
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» governed the relations between the Government of India a 

the provincial Governments in the pre-Reforms days 1 
.. laid down so far back as 1834 and 1838 in two despatches’ 
addressed by the Caurt of Directors to ‘the a. 
General in Council. Both these despatches related to the 
Charter Act of 1833 with special reference to its enforcement. 
Among other thihgs they contained the following :— 

‘ The whole civil and military government of India is in 
your hands, and tor what is good or evil in the adminis- 
tration of it, the honour or dishonour will redound upon 
you. 

‘With respect to the other powers which you are called 
upon to exercise, it will be incumbent upon you to draw, 
with much discrimination and reflection, the correct line 
between the functions which properly belong to a local and 
subordinate Government and those which belong to the 
general Government ruling over and superintending the 
whole. 

‘Invested as you are with all the powers of Government 
over all parts of India, and responsible for good govern- 
ment in them all, you are to consider to what extent, and 
in what particulars, the powers of Government can be best 
exercised by the local authorities, and to what extent, and” 
in what particulars, they are likely to be best exercised “4 
when retained in your own hands. With respect to that 
portion of the business of government which you fully ~ 
confide to the local authorities, and with which a minu 
interference on your part would not be beneficial, it will | 
your duty to have always before you evidence sufficient to 
enable vo to judge if the course of things in ego: is 










1 Despatc! from the Court of Directors to the Government. dtindia? 
No. 44, dated Deeember 10. 1834, and despatch from the Co 
of rE fag to. the iv appa of India, No. 3, dated March 
1838. Vide the i. ‘oyal Commission upon r 
zation in ers) bs é ce 
t { 
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good, and to pay such vigilant attention to that evidence 
as will ensure your prompt interposition whenever 
anything occurs which demands it. 4 

‘It was impossible for the Legislature, and it is equally 
so for us in our instructions, to define the exact limits 
between a just control and a petty, vexatious, meddling 
interference. We rely on the practical good sense of our 
Governor-General in Council, and of our other Governors, 
for carrying the law into effect in a manner consonant with 
its spirit, and we see no reason to doubt the possibility of 
preserving to every subordinate Government its due rank 
and power, without impairing or neutralizing that of the 
highest.’ 

‘Although a minute interference on your part in the 
details of the local administration of the subordinate 
presidencies is neither desirable nor practicable, yet we 
should hold you but ill-acquitted towards those whose 
interests are committed to your charge, if you should allow 
to pass without comment and, if necessary, without effective 
interference, any measures having, in your opinion, an 
injurious tendency either to one presidency or to the 
Empire at large.’! 

The actual distribution of functions, before the Reforms, 

between the Government of India and the pro- 

an vincial Governments was the result, as the 

of the funce Decentralization Commission stated,* of gradual 

sar al administrative evolution, Certain important 
iY subjects like the defence of India, currency, 
tariffs, general taxation, posts and telegraphs, auditing and 

accounts, relations with the Native States anc neighbouring 

powers, and railways were retained by the centrAl Govern- 

ment in its own hands. And subject to the control and 


; Tk This extract is from the Despatch No. 3, dated March 28, 
2 Para. 45 of its Report. : 
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direction of the central Government, the province’ 
Governments were placed in charge of the ordinary intern 
administration, police, justice, the assessment and collection | 
of revenues, education, local self-government and a da number 
of other subjects. “But in spite of this division of functions 
béfween the central and local authorities and the delegation 
of wide powers and responsibilities by the former to the 
latter, the Government of the country before the Reforms 
was one. The dominant conception that underlay the whole 
arrangement was that ‘the entire governmental system 
was one indivisible whole and amenable to Parliament.’ al 
Even in respect of matters which were primarily assigned 
to them, the provincial Governments were literally the 
‘agents ’ of the Government of India.® 

The control of the Government of India over the pro- 

vincial Governments used to be actually exer- 
—— cised in the following ways’ :— 
cised bythe  =_(1) By financial rules and restrictions, includ- : 
aoe anaink ing those laid down by Imperial departmental 
codes (e.g., the Civil Service Regulations, the 

Civil Account Code, the Public Works Code, and the 
like). 
._” (2) By general or particular checks of a more purely 
administrative nature, which might (a) be laid down by law, 
or by rules having the force of law, or (4) have grown up in 
practice. 

_‘3) By preliminary scrutiny of proposed provincial i 
legislation, and sanction of Acts passed by the provincial a 
legislatures. 


Sati 







* 
+See The age o> pg eau Report, paras. 50, 90 and 120. © 
* Ibid.. para. 120. Also see para, 44 of the Report of the Royal 
Commission upon Decentralization in India. i 
* Para, 50-of the Report of the Royal Commission upon Decentrali- 
zation in India. See also in this connection the of 
Committee on Division of eet , 26), and : 
Seen paws: 3 
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) By general igeclitions on questions of policy, 
for the guidance of the provincial Governments. 


' committees, appointed from time to time by the Government 
_of India to enquire into the working of the departments with 
_ which the provincial Governments were directly concerned. 
te’ (5) By instructions to particular local Governments in 
regard to matters which might have attracted the notice of 
the Government of India in connection with the depart- 
mental administration reports periodically submitted to it, 
or the proceedings-volumes! of a local Government. 
~ (6) By action taken upon matters brought to notice by 
the Imperial Inspectors-General. 
(7) In connection with the right of appeal possessed by 
“persons dissatisfied with the actions or orders of a provin- 
cial porerament, 


The positi at different now as there has been 
vA a large measure of Terolution of paiers to. the 
The present provincial, Govérnmeénts tinder the Reforms 


an the Scheme, ‘though, be it noted, nothing has yet 
control exer- been done, as. has been shown before, in law and 
Government th@0ry, to destroy the unitary character of our 
of India over constitutional | system. The Government of our 
“country is, theoretically, still one. The Govern- 

ae ment of India Act and the Rules made thereunder 
_ have provided; however, for the classification of functions 

- of Government as central and provincial and for the division 
f the provincial subjects into Reserved and Transferred. 
Phe central subjects are under the direct administration of 
Government of India and subject to legislation by the 











the proceedings of the ‘Tooal: Ciencia’ seth tad ts te 
ae ap mot of Kk mien gland pes is eaaitet by foe 





These were often based on the reports of commissions or — 


Legislature. The provincial subjects, on the other 
nine te provincial Governments and > 
























sdaniseclbbair tes eaoriaciat Goveura re subject to. 
legislation by the Indian Legislature." For the admin 
tration of the central subjects the se 
is re ponsible to the — ecretary 
locas Parliament. We have mcavionsii 
question of its relation to the Home Governm 
shall now consider the nature of its presen 
over the local Governments. 
Let us first of all consider the exact legal position 
Government of India Act lays down :— sf: 
Subject to- the provisions of the Act and ules 
thereunder,— 
(1) the superintendence, direction and control 
ivil and military government of India is : 
Governor-General in Council, who is required to 


the Governor-General in Council, and keep 
and titigently i informed of its. proceeding 
matters Which ought, ‘in its opinion, to be re 
or pate Peron ata inorsaaes 
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ie wibject to the piovitdoms of the Act and Rules made 

thereunder’ has a special significance in view of the fact 

that, so far as the administration of the Transferred subjects 

is concerned, the responsibility of the local Governments is 

not to Parliament or to its representatives, the Secretary. of 

- State and the Government of India, but to the local Legis- 

lative Councils, and also in view of the fact that the control 

of the Governor-General in Council, and thus of the 

Secretary of State, over those subjects has been restricted 

by Rules within very narrow limits. We have, in the pre- 

ceding chapter, discussed the nature of the control which 

the Secretary of State can exercise over the administration 

of the Transferred subjects. We have also shown in that 

connexion where the previous sanction of the Secretary of 

_ {State in Council or of the Governor-General in Council is 

ae equired by Rules for including a proposal for expenditure 

ma Transferred subject ina demand for a grant. As re- 

gards the control of the central Government over the 

Transferred subjects, however, it is laid down in Devolution 
Rule 49 as follows :— 

“—¥'The powers of superintendence, direction and control 

over the local Government of a Governor’s 

ii pho province vested in. the Governor-General’ in 

RSs Transferred ‘Council under the Act shall, in relation to 

enhioms: i omcanahiniaieg oe be exercised only for the 









') to decide questions arising between two provinces, 
es vison the provinces qoaicetned fail to arrive at an 


wers and duties possessed by, or imposed on, the 
General in Council base or in east geet with, 


Make 2 * See page 9 ote. 


















of State in Council.’ 

We may note in this connection the observati 
Joint Select Committee on the above Rule. = 
tee said? :— 


under section 33 (of the Act of 1919), in order to enabl 
intervention in transferred administration for the 


office “of ‘High “Commissioner, the control of provincial 
borrowing, the regulation of the services, the duties of the 
Audit Department, and for the enforcement of certain rules 
which are intended to place restrictions on the freedom 
of Ministers, such as the rules* requiring the employment 
of officers of the Indian Medical Service and the rules? 
contained in Schedule III.’ 

It is true that the assent of the Governor-General is still 
essential to the validity of a provincial Act, whether it _ 
relates to a Reserved or to a Transferred subject, and 
therefore, it may be said that he may control provinci 
legislation by exercising his right of withholding his asse: 
But it is extremely unlikely that his assent will be ordi 
refused to any provincial Act which has already re 


such refusal will precipitate a constitutional crisis. 

\ Finally, we may observe “here that the power 
vented at present in the Government Iodia 
Secretary of State in Council over the adr tr 
Transferred subjects, should be further reduc 





SBR SO A IFT ETF IES RE 


st THE — 
oe be wcll restrict as the Joint Select Committee 
recommended, within the narrowest possible limits. This 
reduction is essentially necessary for the independence and 
dignity of Ministers and also for making the control of the 
i lative Council over them more effective and real. 
f The provincial Governments are still _Tesponsible f for the 
administration of the “Reserved | subjects to the 
— Government of India, and ultimately _ to Pailia- 
over mént through the Secretary of State. In the 
Reserved 
subjects, case of these subjects there is no such statutory 
Rule restricting the power of control and 
interference vested in the Government of India (or the 
Secretary of State) as there is in the case of the Transferred 
subjects. The Joint Select Committee was opposed to any 
‘ statutory divestment of control except over the transferred 
field.’* Thus the authority of the Governor-General in 
Council remains unimpaired in respect of the Reserved 
subjects. Recommendations have been made, however, by 
authoritative persons and bodies as to what should be the 
attitude of the central Government towards them. In 
the sphere of legislation the central Government should 
not, according to the authors of the Joint Report, interfere 
in provincialematters unless the interests for which it is 
itself, respOnsible are directly affected.2 As regards 
administrative interference in provincial matters, however, 
the authors remarked? :— 
‘We recognize that, in so far as the provincial 
_ Governments of the future will still remain partly 
“4 _ bureaucratic in character, there can be no Jogical reason for 
g the control of superior official authority over them 
“ee, a would any general relaxation be approved by 










Second Report from the Joint Select Committee on the Govern- 
or aia Act, 1919 (Draft Rules)—Rule under Section 33 of the- 


ss Jott Rene, para, 212. 8 Ibid., para. 213 
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Indian opinion; and that in this respect the hay that 
can be justified is such modification of present methods of 
control as aims at getting rid of interference i inor 
matters, which might very well be left to the decision of the 
authority which is most closely acquainted with the facts?’ 
The Crewe Committee stated’ :—‘It appears to us to 
follow from our general reasoning that, in so far as 
provincial action comes under the cognizance of the — 
Secretary of State, either directly or through the 
Government of India, he should regulate his intervention 
with regard to the principle which we have sought to apply 
to the working of the central Government, namely, that: 
where the Government #ind themselves in agreemen 
with a conclusion of the Legislature, their joint decision 
should ordinarily be allowed to prevail.’ The Joint 
Select Committee also recommended? :—‘ In purely pro- 
‘Wincial matters, which are Reserved, where the provincial 
Government and Legislature are in agreement, their view 
should ordinarily be allowed to prevail, though it is neces-. 
sary to bear in mind the fact that some Reserved subjects 
do cover matters in which the central Government is closely | 
concerned.’ Finally, it is laid down in the Royal Instruc-, 
tions* to the Governor-General as follows :— ¥ | 
‘In particular it is Our will and pleasure that the powers 


am] 


1 Majority Report, para. 18. “i 
2 The Joint Select Committee’s Report on Clause 33 of the Govern 
meht of India Bill, 1919. 

The Committee also said in another saree of its Report :-- y 
‘India is not yet ripe for a true federal system, and the central 
Government cannot be relegated to functions of mere inspection and 
advice. The Committee trust that there will be an extensive 
delegation, statutory and otherwise, to provin 
some powers and duties now in the han 

India ; and they 
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of superintendence, direction and control over the said 
local Governments vested in Our said Governor-General 
and in Our Governor-General in Council shall, unless grave 
reason to the contrary appears, be exercised with a view to 
furthering the policy of the local Governments of all Our 
Governors’ provinces, when such policy finds favour with a 
majority of the members of the Legislative Council of the 
province.’ 

To,what extent the above recommendations have actually 
been followed in practice, it-is difficult for us to say, as 
we have no intimate knowledge of the working of the — 
administrative machinery. By the Devolution Act of 1920, 

owever, the control of the Governor-General in Council 
ver local Governments has been relaxed in certain direc- 
tions, and certain powers which used to be formerly 
exercised by the Government of India have now been 
delegated to the local Governments. This has been done™ 
partly in pursuance of a recommendation of the Committee 
on Division of Functions, which was accepted by the 
Government of India, and partly for the furtherance of the 
purposes of the Government of India Act. In regard to the 
question of the financial powers of the local Governments 
under the Reforms Scheme, we propose to deal with it 
in a subsequent chapter, 

Every local Government is required by Devolution! 


Daty of Rule 5 to furnish to the Governor-General in 
local Council from time to time such returns and 
abl information on matters relating to the adminis- 
supply tration of provincial subjects as the Governor- 
oo lg General in Council may require and in such form 


i as he may direct. Besides, it is required to 
Gi: - submit its own proceedings to the Government of India. 


>» See Appendix B. 













Finally, we may note here ‘that the‘ Go 
Council may,! by notification, declare, appoint 

pital or alter the boundaries of any of = 
alter bound- into to which Bri British India is for 
ner divided, and distribute the jerriaien of 





such manner as. “may. e3 <pedi 

thé following - qualificalions, namely :— ie 
‘an entire district may not be transferred from oney” 3 

province to another without the previous sanction of 

Crown, signified by the Secretary of State in Council; and 

(2) any such notification may. be disallowed by the 

Secretary of State in Council.’ —~ 


+ Section 60 of the Act. 
















CHAPTER XXI 
» PROVINCIAL GOVERNMENTS 


_ How the domain of the provincial Government came to be parti- 
tioned into two fields—Governors’ provinces—Inequality of their 
status—Duties and responsibilities of the Governor—Royal In- 
‘structions to him—The Executive Council ora Governor—Procedure 
at meetings of the Executive Council—Nature of the Council— 
‘Salaries of Councillors’Ministers and the methods of their appoint- 


Can the Sdlary of the Minister be refused im toto ?—How to express 

want of confidence in a Minister or to pass on him a vote of 

censure—The Bengal case—The law relating to the Minister’s 

salary should have been more definite“Relation of the Governor 

“to ‘a nistets—The ‘Transferred Subjects (Temporary Adminis- 
) 


ide n) Rules—Council Secretaries—Business of the Governor 


| ia Council and the Governor with his Ministers—Position of the» 
F rovernor in the Government of vince —Matters affecting bot 


edand Transferred subjects—Allocation of revenues for the 
administration of Transferred subjects—Regulation of the exercise of 
authority over the members of public services—Provincial Finale 
Department and its functions—Agency employment of local Govern- 
ments—Classification of the functions of Government, how made— 
How further transfers can take place—Revocation or suspension of 
| »transfer—Constitution of a new Governor’s province—Provision as 
ik _ to bagkward tracts—Lieutenant-Governorships—Chief Commissioner- 
| ‘ships—Legislative Councils in Lieutenant-Governors’ and Chief 
_ Commissioners’ provinces, how constituted—Their functions. 


' The historic announcement made on August 20, 1917, 
began with the following declaration of the 


coat. 
i 










-cineal policy of His Majesty’s Government with regard - 


‘provinc to India :— 
‘The policy of His Majesty’s Government, 
with which the Government of India are in’ 


‘ment—Practice in other countries—Tenure of office of a Minister— 
The colonial system—The British system—The Minister’s salary 


“complete accord, is that of the increasing, asso- 
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spicit of this policy, the authors of the Joint mpi 
among others, the following recommendation’ :— 
‘ The provinces are the domain in which the earlier : 
towards the progressive realization of responsible gove 
_ mefit-sttould be: taken. Some measure of responsi 
Mout be given at once, and our aim is s "to give’ ; 
esponstDility as soon as conditions permit. This involves. 
at once giving the provinces the largest measure of 
independence, legislative, administrative and financial, of 
the Government of India which is compatible with the due 
discharge by the latter of its own responsibilities.’ A 
® Discussing the structure of the provincial Exeeu 
_authors said? :—‘ We start with the two postula' 
. te responsibility for the government canno 


ediately adreasig inviting a breakdown, and t 


any vatlaie ... We do not believe that there is ites 
of satisfying these governing conditions other than 
making a division® of the functions of the prov: 








1 Joint Report, para. 189. * Joint Report, para. 

® We may also sr here the observations of the authors 
principle of such division :— 

The guiding principle ‘ should be to include in the trai 
those departments which afford most o aah si for loc: 
and social service, those in which Tndlans 
_ ‘be keenly interested, acre in which mistakes w 

A a would not be 2 irremediable, 

need o' ares ——. 
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¥ he “transferred’’ and ‘reserved”’ subjects, respectively.’ 
i Continuing, they said further? :— e 
a _ ‘We propose therefore that in each province the executive 
Government should consist of two parts. One part would 
comprise the head of the province and an executive council 
of two members. In all provinces the head of the Govern- 
ment would be known as Governor, though the common 


designation would not imply any equality of emoluments or” 


- status, both of which would continue to be regulated by 
the existing distinctions, which seem to us generally 


suitable. One of the two executive councillors would in, 


‘practice be a European, qualified by long official experience, 
and the other would be an Indian. ... The Governor in 
q Council would have charge of the reserved subjects. They 


other | part of the Government would consist of one member, , 


or more than one member, according to the number and 
importance of the transferred subjects, chosen by the 
Governor from the elected members of the Legislative 
Council. They would be known as ministers. They would 
¥ be members’of the executive Government, but not members 
of the Executive Council.’ — 
This, in brief, is the history of the partition of the domain 


of the provincial Government into two fields, one . 


ser ach of which has, as we shall soon see, been made 
over to Ministers appointed from among the elect- 


ed members of the provincial Legislative Council while the. . 


other has remained under the administration of the Governor 
in Council. Under Section 46 of the Act, the presidencies 
_ of Bengal, Madras and Bombay, and the provinces known 


& etme United Rrorin ee the. Punjab, Bihar and Orissa, the _ 
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popular control and those which for the present must ; 
' remain in official hands. :.. We may call these the ~ 








~ provisctat aC 
Central Provinces pay op are each wonnsiakes at 
to Reserved subjects, by a Governor in Co in Cont, and i 
relation to Transferred “stibjects, “or ordinarily? a ‘dinarily!, by the 
vernor_acting .. inisters appointed underthe Act. 
The province of Burma, as has been stated before, was at 
first excluded from the scheme of Reforms introduced by 
the Act of 1919; but since January 2, 1923, it has been — 
constituted a Governor’s province under the Government 
of India Act. We may note here that the presidencies and 
provinces mentioned pe are referred to in the Act as _ 
‘ Governors’ provinces ’. t they do not enjoy the same __ 
, status. The Governors of Bengal, Madras.and 4 
Inequality Bombay are » appointed | by the Crown,” and are 
— , ustally Chosen from among persons of high rank 
: and administrative experience in Great Britain. 
The Governors of the other provinces are appointed by the | 4 
‘Crown after consultation with the Governor-General.? The | a 
intention of the framers of the Act in making this distinction. * 
probably was that these Governorships would « ordinarily be 
y the appointment of distinguished members of the 
fan Civil Service ; and as a matter ‘of fact, they have 
gemefally* been so filled “hitherto. It may be noted her 
thW there is nothing in the Act to > prevent a all the Gove 
rerio ne 
CivilService. 

‘Secondly, the presidency Governments enjoy the pri+ 
. vilege of direct.eomsespondence with the Secretary of State 
on certain matters, and can appeal to him against orders } | 
of_the Government of India; * but such an appeal must || 









» See Appendix D. - 

Py oe 46 (2) of the Act. 
id. 4 

* The I of Lord Sinha as Governor of Bihar and 












Pe ; 2 : 
$ through, or be communicated, to the latter. Again, _ 
a vacancy occurs in the office of Governor-General When 
: is no successor in India to fill the vacancy, the 
ernor of a presidency, ‘ who was first appointed to the 
of Governor of a presidency’, is to hold and execut 
(the office of Governor-General until a successor arrives 
until some person in India is duly appointed thereto.* 
Finally, there are differences in the maximum annual 
salaries payable to the Governors under the Act. The 
Governors of Bengal, Madras, Bombay and the United 
Provinces are each entitled to the maximum salary of 
} Re?1,28,000 per annum; those of the Punjab, Burma ‘and” 
Bihar Ad Orissa to Rs. 1,00,000 per annum ; and those’ of 
the Central Provinces and Assam to Rs. 72,000 and 
Rs. 66,000 per annum respectively.* : 
(The Governor of a province is charged with various 
sj Vv 6 
ee ne ae 
--responsibi- y statute or Dy 


titles of the the Instrument of al Instructions issued to 
Governor. , 1im.7 We have previously referred to some of 
-- gules and the modern standardisation of Indian administration, fol- 
| lowing on the amalgamation of the once separate Presidency Civil 
| Services and the Presidency Armies, prevent the danger of cross- 
p in the official correspondence.’— Zhe /ndia Office, pp: 48-49. 
4 Séction 90 of the Act, It may also be noted here that a t@mporary 
» vacancy in the office of Governor in any province may b€*filled by the 
Vice-President, or, if he is absent, by. the senior member of the 
Governor’s Executive Cquncil, or, if there is no Council, by the Chief 
_ Secretary to the local Government, until a successor arrives, or until 
some other person is duly appointed thereto. Every such acting 
' Governor is entitled to receive the emoluments and advantages 
‘ fpeppertaining to the office of Governor, ‘ foregoing the salary and _ 
allowances appertaining to his office of member of council or 
pcre .’ Section 91 of the Act. But see also pp. 363-64 ante and 
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cond Schedule to the Government of India Act. The actual 
t, within the maximum, is fixed in each case by the Secretary 

te in Council. The Governors of Bengal, Bombay, Madras 
Jnited Provinces actually receive each a salary of Rs. 1,20,000, 
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dou ia lle b 5 aad “We 
occasion in future to describe others, specially those 
relation to his Ministers. We may, in particular, men 
here that he is specially enjoined + re R 


In ~=—s Instructions— 
7 .“(1) to further the purposes of os ; 
ment of India Act to the end that the institutions 


and poe coer ch oa provided therein are laid upon 
the bést and surest foundations, that the people of 
province dequire such habits of political action and respect 
such conventions as will best and soonest : fit them for. ; 
paren a 2a and that the authority of the Crown and of the 
neral in Council is duly maintained ; 
wed (2) to see that whatsoever measures are in his opinion 
necessary for maintaining safety and tran quillity in all parts — 
of his province, and for preventing occasions of religious or 
racial_conflict are @uly taken and that all orders issued 
_ by the Secretary of State or by the Governor-General 
Council on behalf of the Crown, to whatever matters 
relating, are duly complied 
(3) to take care that SG provision is made for ‘the 
advancement and social welfare of those classes amongst 
the people committed to his charge who, whether on 
account of the-smallness of their number, or their lack 
educational or material advantages, or from any 


. cause, ne and cannot 
fully rely for t welfare upon joint political action, and 
that such classes do not suffer or have cause to fear ne; 
or oppression ; ae 
4 to _see_that every order of his Gor nent 
every act of his Legislative Council are so framed | 

of shig Gieeae maennet or aces from, | 
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fig tary 





ly icssiis which may te conferred on the people at large; 
__ »y"(5) to safeguard ali members of the services employed 
~ in his proviticé” in the legitimate @xércise of their functions, 
and in the enjoyment of all recogaized rights and privileges, a 
and to see that his Government order all things justly and 
reasonably in their regard, and that due obedience is paid 
‘to all just and reasonable orders and diligence shown in 


their execution ; and : 





\ (6) finally, to take care. > that | no monopoly or sp cial 
privilege, which is against the common interest, is_estab- 
lished in his province and no unfair discrimination is | 
“qade therein in matters affecting commercial or industrial - , 
interests. ¥ 

The Governor enjoys the same legal immunities as the 

Viceroy,’ and he has, as has been see} before, to take the 

game oaths of allegiance and office as the latter. | at 
The members of a Governor’s Executive Council are 

Ths Exece- appointed by the Crown.” Their see aerubee 
tive Council Within the statutory maximum of four, is as 
redo Goy- determined by the Secretary of State in Council.* 

One at least of the members must be a person 


4 twélve years: inthe service of the Crown in India.*) Provision 
may be made by Rules under the Act as to the qualifications 


‘to be required in respect of the other members of the Council, 
The Governor appoints a member of-his Executive Council 
“to be its Vice-President. We may note in this connection’. 
- the following observations*® of the Joint Select Committee 






; - 2 Section 110 of the Act. Also see pp. 356-57 ante. 
Ibid. Bi eis aes, “ 
* tbid: 4 


: By Seisex Committee’ s Reportion Cla Clause 5 of the Goveih: 










on the constitution of the provincial Executive Co 
cils :— 

_ ©The Committee are of opinion that the “noe al 
strength of an executive council, especially in the smaller 
provinces, need pot exceed two members. They have not, 
however, reduced the existing statutory maximum of four;, 
but if in any case the council includes two members 
service qualifications, neither of whom is by birth an Indian} 
they think that it should also include two unofficial India 
members.’ 

As a matter of fact, the number of Councillors in the 
different Executive Councils constituted under the Reforms 
has varied from two to four.? 

The Secretary of State may, if he thinks fit, revoke or. 
suspend, for such period as he may direct, the appointment 
of a Council for anypor all of the Governors’ provinces ; 
and during the es of such suspension or revocation the - 
Governor of the province concerned has all the powers ot ! 
the Governor thereof in Council.* 

If any difference of opinion arises on any question 

brought before a meeting of a Governor’s Exe- 
Pai cutive Council, the Gove inCouncilis bound 
ofthe Exes by the decision of the majority of those present, 
patie and, if they are equally divided, the Governor or — 
any other person presiding has a second or 
casting vote.* If, however, any measure is proposed in 
the meeting whereby the safety, tranquillity or interests of 
his province, or of any part thereof, are, or may be, in the 
judgment of the Governor, essentially affected, he (i.e, 
the Governor) may, ‘like the pesos ae” y's be a 


* There were in 127 foxt Executive 


sand Bombay : 









tity of his Council if they dissent from his view and 
ct on his own authority and responsibility. In every such 
ise the Governor and the members of his Council present 
at the meeting must mutually exchange written communi- 
cations, to be recorded in their secret proceedings, stating 
the grounds of their respective opinions, amd the order 
of the Governor must be signed by the nel and by. 
those members. It may be noted in this ction that 
the Governor cannot, in the exercise of his overriding 
power, do anything which he could not lawfully have done 
with the concurrence’ of his Council. The-power to over- 
tule the majority of his Council was first conferred upon the 
vincial Governor by the Charter Act of 1793. The only 
“Governors then were the Governors Of—Madras and 
_ Bombay. 
Ifa Governor absents himself fromsany meeting of his 
Executive Council owing to indisposition or any other 
cause, the Vice-President, or, if he too is absent, the 
senior member present at the meeting, will preside thereat,* 
and will have, while so presiding, the same powers as 
the Governor would have had if present. If, however, 
_ the Governor, alth@M®h absent from the meeting, is 
_ at the time resident at the place where the meeting is 
/heid, and ‘is not prevented by indisposition from signing 
amy act of council made at the meeting’, the act will 
4 require his signature ; but if he refuses to sign it, the act 
 gwill become null and void.* 
\ members of a Governor’s Executive Council are not 
responsible to his Legislative Council"for the 
administration of the Reserved subjects. )S The 
" Govertior in Council is, as noted oted before, n- 
Government of India 
: iliament through the 
Tagine oatmas. 
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Secretary of State. The Hanis of the 
indivisible responsibility ¥ ; 
as we have previously — seen, is a feathre Bri e 
— Council, : applies equally to a | provinci al Exe 
every member of which is required to ta to take 
allegiance, office, and secrecy as a , 
xecutive Council has to take.! The mem- 
ive Council, central or provincial, enjoy the 
same legal immunities as the Viceroy or the Governor.? _ , 

The salaries of the members of a Governor’s Executive 
oe ae Council are not the same in all provinces. In 3 
Councillors, Bengal, Madras, Bombay, and the United Pro- — 

vinces, an Executive Councillor receives ann 
ally sixty-four thousand rupees as his salary ; in the Punjab, 
Burattfed Bihar and Orissa, sixty-thousand rupees ; inthe | — 
Central Provinces, forty-eight thousand rupees; and in hy i 
Assam, forty-two. dauised sanees. Bagi nego? 

The Governor of a province is empowered by Section Sov 
Ministers Of the Act to appoint, by notification, Ministers — 
and the for the administration of the Transferred sub-— 
jects. Such Ministers will hold _ office during — 
appoint. the pleasure of the Governor.* No official 
rs be ted 20.sbe a. Minister oY Gap oe 
interesting to note here that the authors of the Joint Report — 
proposed that Ministers should be appointed eye 
time of the provincial Legislative Council.5 The ae) 
mignt“of India opposed this proposal and stated in its first 
Despatch® on Indian Constitutional Reforms as follow: FH 
‘We feel bound at oh oveate to chorea the assumption 


ae 
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views “at those who are in a position to control his 
‘legislation and his supply and to pass votes of censure u upon 
Tation V will recognize that he must make w way for 
ae ore acceptable successor. ~ That being § £6, we think that 
‘Ministers must be assumed from the outset to be amenable 
to the legislature. It follows that thev would not be ap- 
pointed for the life-time of the Legislative Council but at 
pleasure; they would (in the absence of definite reasons to 
the contrary) be removable by an adverse vote of the 
Legislative Council; and, following the accepted practice 
elsewhere, the Governor would have power to dismiss them 

if he felt that the situation required such a course.’ 
Similarly, the Committee! on Division of Functions said:— 
‘Our proposal assumes that Ministers will hold office 
during the Governor’s pleasure, and that he will have 
power to dismiss them. This seems essential if deadlocks 
are to be avoided.’ In view of these suggestions, the 
proposal contained in the Joint Report was modified as 

stated above. 

It has been seriously suggested by many that the power 
of appointing Ministers should be taken away 
pb rcyacie. from the Governor and be vested in the Legis- 
tries. lative Council. The idea is that the Council will 
“formally elect its own Ministers. But the 
constitutional practice in England and in the self-governing 
Dominions like Canada, Australia and South Africa, is 
different. The Ministers of State in these countries are 
appointed, and may be dismissed, by the head of the 
Executive Government—the King in England and the 
Governor-General in the Dominions. This is the position 
in law; in actual practice, however, the choice of the 
— by the head of the Executive Government is 
fe detest within very. narrow ales, 15 ss that * a 






























different question. — The practice which eased ean) 
of time in those countries and which has, as will be 
on a little reflection, its obvious merits, should not 
departed from in our country in view of the fact that th 
Parliamentary form of Government, already introduced t 
partially, will be established in the near future in every: 
sphere of Indian administration. b 
Whatever the position may be in theory, the power 
the Governor to choose his own Ministers is _ 
limited? in practice, because the Joint Select C 
recommended that the Ministers selected by the 
to advise him on the Transferred subjects shoul@ 


? As Prof. Garner says :— 
‘ Both reason and experience teach that electio nib 
not only impairs the independence of the oes e 
him subservient to its will, but creates a pow 
ambitious candidate to gain the support of the | 
of official reward or influence. Once elected, 
temptation to secure re-election. To be tally 
lative control and free of such temptations, t 
office to a different source. 
Finally, it should be observed th 
mportant a political duty upon the legisia 
with its normal function of law-mal 
procedure a distracting element which 
exciting contests must necessarily con 
and deadlocks, and give a party colou 
measures which are in reality non- 
duction to Political Science, DF ape: i 
2 “ The main (sr wi 
representative ernment is th 
from that grotip or pé Bervrgis 


+ 






omer ‘official in the legal sense of the 
; term fe eos “It is ‘specially, laid 
down in the Act that, for such purposes, eS 
Minister shall not be deemed to be an official 
rs and a person shall not be deemed to accept 
office on appointment as a Minister ’.?- Nor is he 
_ required, after accepting office, to vacate his seat and to _ 
1 ction. No Minister can hold office for a longer 
six months, unless he is or becomes an 
r of the local legislature.’ . This clause, 
u said in a Memorandum,* is modeiled 

















the Dominion Constitutions. It does not 
that the Governor can arbitrarily aye 


Minister, who has not been re-elected, 
e; period of six months, after the expir- 

m of one Legislative Council, or 
gainst the wishes of the majority — 
he to do so, the new Council — 
out of office by passing, at. its: i+ 
° want of confidence tay: WX 







other reason, happen to be a member of the Co 
time being, but who nevertheless, if appointed to the o ic 
of Minister, will be able mmand a majority in the 
Council. Thus the Minister so appointed is given 
months’ time in which’ to secure a seat in the Council. — 
And it may not be really difficult for him to secure his 
election after his appointment, if a member of his party is — 
induced to vacate his seat in his favour. This is done also — 
in England. It may be of interest to note here that evett 
in the case of the British Parliament, the principle that every — 
member of the Cabinet must be a member of one 4 
pe ha or the other House of the Legislature, f 
absolute. Sir John Marriott has given, 
the constitutional history of England in the nit 
century, a number of specific instances ! of the ter 
exclusion of Cabinet Ministers from Parliament, 
The Joint Select ecw Mee recommended 















per = the members of the Exeouisl Council, 

their salaries should be fixed by the Legis: 

Council. Accordingly, it has been laid bis in 

as follows :— j : 
‘There may be paid 

province the same salary @ 
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Sk cutive council in that province, pat owes ead is 
‘provided by vote of the legislative council Of the province.’ 
Tt is evident from this clause that the salary of the 
Minister in a province be less than what is } 
salary of | Paid toa Membeggot the Executive Counail i 
the Minister that province, if the Legislative Council so 
in foto? determines it; though ordinarily, it will be 

equal to it.’ The question has been raised 
whether or not the salary of the Minister can be totally 
refused under the Act. This question involves a very 
difficult point of law, especially in view of the word ‘ may’ 
in the clause. In the Commonwealth of Australia Act, 
1900, the section ! relating to the salaries of the Ministers 
of State is very clear and definite in its meaning, as will 
appear from the following quotation :— 

‘There shall be payable to the Queen, out of the 
Consolidated Revenue Fund of the Commonwealth, for 
the salaries of the Ministers of State, an annual sum, which 
until the Parliament otherwise provides, shall not exceed 
twelve thousand pounds a year.’ 

Contrasted with this, the Government of India Act is rather 
vague and indefinite on the question of the salary of the 
Minister... In spite of this, the expression ‘ smaller’ in the 
clause quoted above indicates, negatively, that it could 
never have been thé intention he framers of the Act 

that the salary of the Minister could ever be lawfully refused 
tw toto, and, positively, that the Minister mwst¢ have a salary, 
however small its amount may be.? 


* Section 66 of the Commonwealth of Australia Constitution Act, 


$ That our contention is right is specially proved by the fact that 

| the original Government of India Bill, 1919, as presented to the 

ft son elt of Commons by Mr. Mont , contained the following provi- 
popes ft to the salary of the ister :— 

shall be paid to any minister so appointed such salary as 

“the Kawato subject to the sanction of the ry of State, may 

: dt Sention 3 (1) of the atsnmgr : of India Bill, Hens 











It has been Wandited. however, that since Sectic 
(2) of the Act empowers the Legislative Council et i 
or refuse its assent, to a demand, the dem : 


refused under th this Section. lt may be said. against this 
contention that the question off the Minister’s salary is to 
be treated as an exception to the general rule relating to 
the power of the Council in regard to the demands for 
grants. Were it not so, it would not have been specially 
provided for in Section 52 (1) of the Act. The clause. 
relating to the Minister’s salary is apparently incompatible 
with the clause relating to the general power of the Council 
with regard to the demands for grants. In such a case of 
incompatibility we should be guided by the generally 
accepted principles of interpretation of statutes. ‘ Where 
a general intention is expressed,’ says Sir Peter Maxwell,? 
‘and also a particular intention which is incompatible with 
the general one, the particular intention is considered an 
exception to'the general one. Even when... the later 
part of. the enactment is in the negative, it is sometimes 
reconcilable with the earlier one by so treating it. If, for 
instance, an Act in one section authorized a corporation to. p- 
sell a particular piece of land, and in another prohibited it 
from selling “ any land,’’ the first section would be treated — 
not as repealed by the sweeping terms of the other, but as 
being an exception to i 
Again :— 

‘A statute ? is the will of the Legislature ; and the fundes 
mental rule of interpretation, to which all others are a 
subordinate, is that a statute is to be cxpquaden ‘according 
to the intent of them that made it.”’’ 


~ 
i 
a 









* See Om the Interpretation of Statutes by Sir Deter Benson oe 
wl eet ee eee 2 
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Minister is totally refused, and if he continues in office after 
‘the refusal of his salary, he may, notwithstanding such 
refusal, be legally paid the same salary as is paid to a 
member of _ the_ Executive ¢ Council. It mang “be _argued 
by a sicpis pie the salary of the Minister when it has been 
reduced by the Council to an abnormally low figure, say, 
‘of one rupee, it cannot be reasonably held to be legal to 
-pay to the Minister the same salary as is paid to a member 
of the Executive,Council in the province, when his salary 
has been refused zz tofo. The question, however, is not 
‘one of propriety, but of law. The Government of India 
- Act being what it is, we hold that such payment, however, 
unreasonable, is still legal. But whether a Minister ought 
to continue in office after his salary has been rightly or 
"| wrongly refused, is a different question, and belongs to the 
domain of constitutional ethics rather than of constitutional = 
law. 
It has been held by many that the Council may use the 
‘weapon of the refusal of the salary of. the 


How “athe _. Minister to express its want of confidence in him, 
want of or to pass a vote of censure on him, in order to 


+ cca ‘drive him out of office. But according to well- 
ister or eStablished Parliamentary conventions, the total 
pes refusal of the sal of a Minister is neither 
0 ee required, nor resor to, for the purpose of 
expressing want *of confidence in him or for 
ae upon him a vote of censure. As His Excellency | 
Lord Lytton, Governor of Bengal, stated in a letter,* \ 


addressed to’the Secretary, Indian Association (Calcutta) :— — 
, ‘Tae motive of those who record a oe is a relevant - 









ng aa: oe pages 230-91 ante in this connexion. 
Th was written in reply to the ‘ memorandum “submitted 
the Indian Association for a speonsieene the decision 
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consideration when the effect of the vote is capable 

different interpretations; for instance, a reduction o: 
demand for a grant may indicate either an expression 
censure on the policy of the Government making 4 
demand, or a desire for reduction in the expenditure cove net 
by the demand, and, since the vote is capable of witbat 

interpretation, the intention of those recording it may be 
gathered from the speeches which preceded te... ee 
are several ways in which the wish of the Legislative 
Council tor the resignation of Ministers may be expressed. 
The first is by_a resolution expressing want of confidence 
in the Winisters.? This may be moved in any session and 
must take the chance of’ the ballot together with other 
resolutions. Another method, which is only available | 
during the debate on the budget or in connection with the | 


demands for grants for Transferred departments, is to move ' 


a nominal reduction of, say, Rs. 100 in the demand for 
" Ministers’ salaries, or in any demand for a grant made by 
the Ministers.” a 
‘ Finally, in any sudden or special circumstances, where 
the other opportunities are not available, the Government | 
may be asked to give time for the discussion of a resolution th 
of censure.’ ; i 
“It may be also pointed out here that even the passing by 
the Council of a nominal reduction of one rupee in the 
demand for the salary of the Minister is sure to be treated | — 
as a vote of censure upon the latter and to be followed by _ 
his resignation.* Thus it is open to the Council to adopt. 


proroguing the Council and submission of a fresh demand for Minis- 
ters’ salaries in a new session’.—See The Statesman (Dak edition) of 
October 4, 1924. 1 But see pp. 290-91 ante in this <io 
. * See in this connexion Lowell’s nmeni of England, vol, 
bap that the Pa ce apeoresh ean dete 
* «In order that the ¢ | may express its o 
ter individually, the Government will; this year | 
Salary of each M Y 
Administration 
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any of these methods for expressing its dissatisfaction with 
_ the Minister, and it need not go the length of refusing his 
salary in order to drive him out of office. 
The demand for Ministers’ salaries had been»twice 
rejected by the Bengal Legislative Council in 
The Bengal the coursé of the year 1924—once on March 
ih 24th and again on August 26th. And the 
rejection on the second occasion was followed by the 
resignation of the Ministers and the temporary assumption 
by the Governor of the administration of the Transferred 
departments. The Government of Bengal accepted this 
rejection as final, as would appéar from the following 
extracts from the Governor’s etter already referred to 
above :— 

“It is immaterial what the objects of those who voted 
for refusal may have been, as the consequences of the 
réfusal are that no money is available and the purpose for 
which the demand was made (in this case the appointment 
of Ministers) cannot be carried out.’ 

Again: ' 

‘Those who voted for the total refusal of Ministers’ 
salaries'may assign what motives they please to their votes ; 
but no explanation can alter the fact that the refusal to pro- 
vide any salaries has made the appointment of any Ministers 
impossible so long as that decision remains unaltered.’ 

Still,we believe that the questions yet remain undecided 
as to whether or not the Council, in rejecting the demand 
_ for the Ministers’ salaries, acted legally, and also whether 
the Ministers might not be lawfully paid their salaries, if 


expressing his want of confidence in either of the Ministers whom I 
have selected by moving a token reduction of one rupee in the salary 
demanded.’—From a speech by -His Excellency Lord Lytton, 
Governor of Bengal, delivered in the Bengal Legislative Council on 
January 11, 1927. A token reduction of one rupee may also be 
moyed for the purpose ‘of criticizing some detail of a Minister's 
y without necessarily requiring his resignation.’—J6id. 
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they chose to continue in office, in spite of the rejection by ‘ 
the Council of the demand for them. But, though opinions — 
may be rightly divided as to whether or not the Council, in 

rejecting the demand, acted against the letter of the 
Constitution, there can be no doubt about the fact that in 
doing so it acted against its spirit, and also against the 
intention of its framers. And it must be said to the credit, 
on the other hand, of many of those members of the Council 
who voted for the ‘rejection, that they made no secret 
of their belief that they were in the Council, not to work the 
system of government set up in the provinces by the Act 
of 1919, but to destroy it altogether, with a view to having 
a better system of government established in its place. 

In conclusion, we must say that the clause in 


Wench the Government of India Act relating to the 
pe salary of the Minister ought to have been better 
salary drafted, and the intention of the authors of the 
eos , Act regarding it ought to have been more 
more clearly and definitely expressed. 

definite. 

The views of the authors of the Joint Report! on the wf 

me question of the relations between the Govérnor — 
of the and his Ministers were thus stated :— 


Governor toy“, {the portfolios dealing with the transferred &- 
Mae... subjécts would be committed to the e ministers, | 
and on these stibjects the ministers together with the 
theitdeécisions would be final, ‘subject only to the Governor’s 
advice and co We do not toritemplate that from the — 
outset the Governor should occupy the position of a purely 
constitutional Governor who is bound to accept the deci- 
sions of his ministers, Our hope and intention is that the 
ministers will gladly avail themselves of the Governor’s — 





* Joint Report, para, 219. 
27 ate 
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trained advice upon administrative questions, while on his 
part he will be willing to meet their wishes to the furthest 
possible extent in cases where he realizes that they have. 
support of popular opinio We reserve to him a 
.of.control, because we | ‘regard him as_generally 
aE for his administration,but_ we should expect 
himrto réfuse assent to the proposals of his ministers only 
When the “Gorisequences of acquiescence would clearly be 
$eriouss™-“AlsO “we do not think that he should accept 
esitation and discussion proposals which are clearly 
seen to be the result of inexperience. But we do not 
d intend that he should be in a position to refuse assent at 
) discretion to all his ministers’ proposals.’ 
In accordarice with these proposals the following 
' clause? has been inserted in the Act for the purpose of 
regulating the relations between the Governor .and his 
Ministers :— ; 
‘In relation to transferred subjects, the Governor 
' shall be guided by the advice of his ministers, unless he 
_ sees sufficient causé to dissent from their.opinion, in which 
case he may require action to be taken otherwise. than in 
accordance with that advice,’ — 

Commenting on this clause in the Government of India 
Bill, the Joint Select Committee made the following 
observations :— 

‘The Committee? are of opinion that the ministers 

selected by the Governor to advise him on the transferred 
council, enjoying its. confidence “and capable of 1 leading it. 
‘A minister will have the option of resigning if his advice is 
not _ Governor; and the Governor will have 


: \eeunaty” “constitutional » ais of dismissing a maitilgger 





4 Section 52 (3) of the Act. 
be gay 2 The Joint Select Committee’s Report on a fant 4of the Govern- 


“ment of India Bill. 
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whose policy he believes to be either seriously at fault or 
out-of-accord with the views of the legislative council. In — 
the “last~-resoes tie” Governor can always dissolve his 
legislative council and choose new ministers after a fresh 
Se if this ‘course is _adopted, ‘the Cc he Committee tee hope 
- views” as his new ministers may press | upon him regarding 
the issue which forced the dissolution.’ Bd asa ene 
Again: 

‘Ministers? who enjoy the confidence) of a majority in 
their legislative council will be given the fullest opportunity 
of managing that field of government which is entrusted to 
their care. In their work they will be assisted and guided 
by. the Governor, who will accept their advice and promote 
their policy whenever possible. If he finds himself 
compelled to act against their advice, it will only be in 
circumstances roughly analogous to those in which he has 
to override his executive council—circumstances which will 
be indicated in the Instrument of Instructions furnished to 
him on his appointment by His Majesty.’ 

The Royal Instrument ? of Instructions referred to above 
directs the Governor to act as follows :— 

‘You shall assist Ministers by all the means in your 
power in the administration of the transferred subjects, and 
advise them in regard to their relations ‘with the inns 2 
Council. 
‘In considering a Minister’ s advice and deciding tgitedt 
or not there is sufficient cause in any.case to dissent from 
his opinion, you shall have due regard to his relations 
with the Legislative Council and to the wishes of the 
people of the province as expressed by their representatives 


i : 


aff 
1 The Joint Select Committee’s R ara. 5 
SecA dix M. oe P . 
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We shall later on describe what the relations between the 
Governor and his Ministers have been in the different pro- 
vinces since the inauguration of the Reforms. 

Rules! may be made under the Act for the temporary 

Trans- administration of a Transferred subject where, 
ferred in case of emergency, owing to a vacancy, there 
ressiral is no Minister in charge of the subject, by such 
Administras authority and in such manner as may be 
tion) Rules. prescribed by the Rules. Accordingly, the 
following Rules have been made :— 

In case of emergency where, owing to a vacancy, there 
is no Minister in charge of a Transferred subject, the 
Governgr—? 

must, if another Minister is available and willing to 
take charge of the subject, appoint him to administer the 
subject temporarily ; or 

must, if the vacancy cannot be provided for in the 
above way, himself temporar ily administer the subject, and, 
While so doing, must exercise, in relation to it, all such 
powers in addition to his own powers as Governor as he 
could exercise if he were the Minister in charge thereof. 

If the Governor himself undertakes temporarily to adminis- 
tera Transferred subject, he must certify that an emergency 
has arisen in which, owing to a Ministerial vacancy, it is 
ecessary for him to doso, and must forthwith forward a 
copy of such certificate to the Goverfiot-Geneéralin:Conncil. 

stare 
rary” administration by the Governor can 
ntinue until a Minister is appointed to administer the 
subject. The Governor cannot exercise, in respect of such 
subject, the power of certification of legislation vested in 
him by Section 72E of the Act. Nor, it must be noted 
here, does the subject cease to be a Transferred subject in 












™ 
4 Proviso to Section $2 (8) ofthe Act. -2® See A ix D, 
ae peer 221-22 ante Aspen Oe 
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such circumstances. As we shall see later, the revocation ie 





or suspension of transfer can only be made, under Devolu- | 


tion Rule 6, by the Governor-General in Council with the 
previous sanction of the Secretary of State in Council. 
But it is really difficult to say to whom the Governor is 
responsible when he takes over temporarily the adminis- 
tration of Transferred subjects. Lord Lytton’s inter- 
pretation of the Act is that, ‘ according to the Constitution, 
he (i.e., the. Governor) is responsible for the conduct of 
these subjects neither to the Legislative Council nor to the 
British Parliament!’ ... Inthe absence of anything to 
the contrary in any document connected with the Act, it 
seems to us that His Excellency’s interpretation is correct. 
This is one of the anomalies in the existing Constitution 
of our country. f 

It may be of interest toomention here that when in 1924, 
the second rejection? of the demand for Ministers’ salaries 
by the Bengal Legislative Council was followed by the 
resignation of the Ministers, the Governor (of Bengal).took 
over? temporarily the administration of the Transferred 
departments. Similarly, when the Ministers in the Central 
Provinces resigned early in the same year on account of 
their salaries having been reduced to a ridiculously low 
figure* by the local Legislative Council, the administration 
of the Transferred subjects was taken over temporarily by 
the Governor. 


The Governor may® at his discretion appoint, from 


among the non-official members of his Legislative Council, 


1 This extract has been taken from a speech delivered by His 
Excellency Lord Lytton, Governor of Bengal, on November 24, 1924. 
Vide The Statesman (Dak edition) of November 26, 1924, 

° This took place on August 26, 1924. 

* In September, 1924. 

**The Ministers’ salaries were voted at Re. 1 a year for a 
Minister.’—App. 6 to the Report of the Reforms Enquiry Comm 
1924, Oral Evidence, vol. i, p. 2. 

od ‘Section 52 Gh of the Act, 


ie 


Ih 
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ne: Yh pleasure anil discharge such duties in assisting 
Coanclt the members of his Executive Council and 
his Ministers as he may assign to them. The 

Council Secretaries must be paid such salaries as may be 
provided by a vote of the Legislative Council. A Council 
_ Secretary must cease to hold office if he ceases for more 
_ than six months to be a member of the Legislative Council. 

This provision for the appointment of Council Secretaries 
has been made in accordance with the proposals contained 
in paragraph 224 of the Joint Report, which says :— 

‘The suggestion has been made to us that in some 
provinces it might be convenient, where the press of 
work is heavy, to appoint some members of the Legislative 
Council, not necessarily elected, to positions analogous to 
that of a parliamentary under-secretary in Great Britain, 
for the purpose of assisting the members of the executive 
in their departméntal duties and of representing them in 
the Legislative Council. We feel no doubt that. the 
elaboration of the machinery which is inevitable in future 
will impose greater burdens on the members of the 
Government. We suggest therefore that it may be 
advisable and convenient to take power to make such 
appointments.’ 

We have in another connection discussed the advantages 
and -disadvantages of the appointment of Council 
Secretaries. Such appointments were made in some provinces 
with more or less success! in different departments. But 


we, + 
“ae In fact it may be said generally that Council Secretaries have 
proved the utility of the institution and have contributed towards the 
smooth working of the Council.’—Letter from the Government of 
Madras to the Reforms Enquiry Committee, 1924, 
On the er hand : 
Secretaries did not make their influence felt in any 
pikaue Baas or win a recognized position in the provincial consti-— 
ie This. aE must be classed as a failure.’ — Letter from 


rites) 
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if the experiment is to be made a real success, two main 
conditions must be fulfilled: the services of really able, ) 
men, who wil! be available for prolonged periods and who 
will sacrifice their private careers and business to work. 
in Government offices, have to be secured; and, secondly, 
they must be paid reasonable salaries. 

Y All orders and other proceedings of a provincial Govern- 
indies ment must be expressed to be made by the 
of the Government of the province concerned. The 


Governor- Governor of each province has been empowered 
in-Council 







aud the to make provision by rules for distinguishing 
—e orders and other proceedings relating to Trans- 
Ministers. ferred subjects from other orders and proceed- 


ings.t He has also been empowered to make’ 
rules and orders for the more convenient transaction of 
business in his Executive»Council and with his Ministers, 
and, further, for regulating the relations between them.? 
Instructions have been given by authoritative persons 
and bodies as to how the business of the Government of a 
Governor’s province should be transacted. First of all, the 
authors of the Joint Report observed * :— 
‘It is our intention that the Government thus composed 


the Government of the Central Provinces to the Reforms Enquiry 
Committee, 1924. 

(Vide Reports of the Local Governments on the working of the 
Reformed Constitution (1924), pp. 41-42 and also p. 315.) ~- 

It is clear from the above two quotations that there is a difference 
of opinion regarding the usefulness of Council Secretaries. The Re- 
forms Enquiry Committee recommended, however, that the provisions 
relating to Council Secretaries in the provinces should be 
so modified (a) as to provide that they must get a reasonable ry 
the amount of which would be determined by an Act of thoteet 
legislature: ard {4) that ‘ on the transferred side the Minister should 
make recommendations for appointment as Council Secretaries 
for the approval of the Governor, and that, when appointed, they 
Should hoid and vacate office with the Minister.’—Majority Report, 

' para. 105; also recommendation 22, ae 
“3 Section 49 (1) of the Act. »  * Section 49 (2) of the Act. 
* Joint Report, para. 221. ~ Ny ne i 





it 
re 3 aes. a a 
‘ ae 4 













Aven ence Bt, 1919, 


cn ee ee [SEIGEL G " par 
awe ; 


‘- THE INDIAN CONSTITUTION 


_ and with this distribution of functions shall discharge them 


as one Government. It is highly desirable that the 


executive should cultivate the habit of associated deliberation 
and essential that it should present a united front to the 
outside. We would therefore suggest that, as a general 
le, it should deliberate as a.whole, but there must 
certainiy be occasions upon which the Governor will prefer 
to discuss a particular question with that part of his 
Government, directly responsible. It would therefore rest 
with him to decide whether -to call a meeting of his whole 
Government, or of either part of it, though he would 
doubtless pay special attention to the advice of the 
particular member or minister in charge of the subjects 
under discussion. The actual decision” ona“ _ transferred 
Governor and his ministers; the action to be taken on a 
reserved subject would be taken, after similar discus- 
sion, by the Governor and the members of his Executive 
Council.’ oie pages 
eNext, the Joint Select Committee gave a picture of the 
manner in which it thought that the Government of-a 
province should be worked under the Reforms. ‘ There 
will be,’ it said, ‘many matters of administrative business, 
as in all countries, which can be disposed of departmentally. 
But there will remain a large category of business, of the 
character which would naturally be the subject ‘of Cabinet 
eocdation, In regard to this category the Committee 
conceive that the habit should be carefully fostered of joint 
deliberation between the members-of the executive council 
and the ministers,—sitting under the Chairmanship of the 


{ Governor. There cannot be too much mutual advice and 
\ aa on such subjects ; but the Committee attach 


hick The iat Select Committee’s a on Clause 6 of the Govern- 






0 ve ely exchanged an a 
beéer’said, there omen then to be no ‘doubt. whatever as to — 
eet Ts Fresporsibility for the decision lies. Therefore, 
ith Opinion of the Committee, alter such consultation, and 
when it is clear that the decision lies within the jurisdiction 
of one or other half of the Government, that decision in 
respect of a reserved subject should be recorded separately 
by the executive council, and in respect of a transferred 
subject by the ministers, and all acts and proceedings 
of the Government should state in definite terms on whon 
the responsibility for the decision rests: It will not always, 
however, be clear, otherwise than in a purely departmental 
and technical fashion, with whom the jurisdiction Ties in 
the case of questions of common interest. In such cases 
it will be inevitable for the Governor to occupy the position} » 
of informal arbitrator between the two parts of his \ 
‘ administration; and it will equally be his duty to’see-that 
a decision arrived at on one side of his Government is 
followed by such consequential action on the other side as a 
tay be necessary to make the policy effective and 
homogeneous. 4 

‘In the debates of the legislative council members of the 
executive council should act together and ministers should _ 
act together, but members of the executive council and} 
ministers should not oppose each other by speech or votes | 
members 's of the éxecutive council should not be required red to 
support « either by speech or vote proposals of ministers of 
which 1 they do not approve, nor should ministers be required 
to support. by. speech or vote proposals of the executive » #4 
ne they do wot approve ; they pom be free} 


J Ya 
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mean : — 
‘.... They (ie., the Committee) wish to place in 


the forefront of the Report their opinion that they see no 
reason why the relations (between the two parts of the 
provincial government) should not be harmonious and 
mutually advantageous. They regard it as of the highest 
importance that the Governor should foster the habit of 
free consultation between both halves of his government, 


and indeed that he should insist upon it in all important 






matters of common interest}; He will thus ensure that 
ministers will contribute their knowledge of the people’s 
wishes and susceptibilities, and the members of his 
Executive Council their administrative experience, to the 
joint wisdom of the government. But while the Committee 
anticipate much advantage from amicable and, as far as 
possible, spontaneous association for purposes of deliber- 
ation, they would not allow it to confuse the duties or 
Obscure the separate résponsibility which will rest on the 
two parts of the administration. Uf i the 
; government will advise and ass ass) the other; neither wi 

| control. or impede the other. The responsibility fot 
administrative and legislative action in their own field will 
be fixed beyond possibility af doubt on ministers and on the 
majorities of the provincial legislatures which support them ; 
and they will be given adequate power to frlfil their charge. 
Similarly, within that field for which he remains accountable 
to Parliament, the responsibility for action must be fixed 
on the Governor in Council, and he must possess unfailing 
means for the discharge of his duties. Finally, behind 
the provincial authorities. stands the Government “of 


- at ae a 


- We” may also note here Fae observations of the 


Kn § 


yer : The Joint Select Committedl Report; para. $i 
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jommittee* on the position .of the Governor in the 
" pedition i Government of his province :— 
the Gover ‘ The position of the Governor will. . . be 
pron gl one of great responsibility and difficulty, and also 
of fis of great opportunity and honour. We may have 
province. x9 hold the balance between divergent policies 
po a ar paar mae to prevent discord an ° 
wil™f'so be for him to help with sympathy and Courage the — 
popular side of his Government in their new responsibilities. — 
He should never hesitate to point out to ministers what he 
thinks is the right course or to warn them if he thinks they 
are taking the wrong course. Butif, after hearing all the 
arguments, ministers should decide not to adopt his advice, 
then in the opinion of of the Committee, [the Governor should 
ordinarily allow ministers to have their way, fixi 
responsibility upon.them, even if it may “subsequently be 
newesSary for him to veto any Particular piece of legislation. 
It is not possible but that in India, as in all other countries, 
mistakes will be made by ministers, acting with the 
approval of a majority of the legislative council, but there 
is no way of learning except through expérience and by 
the realization of responsibility.’ 

Again, the Royal Instructions? to the Governor lay 
down :— 

‘Inasmuch as certain matters have eine reserved for 
the administration according to law of the Governor in 
Council in.respect of which the authority of our Governor- 
General in Council shall remain unimpaired, while certain 
other matters have been transferred to’ the administration 
of the Governor acting with a Minister, it will be for you 
So to regulate the “pusiness of the Government of the 
provinge that, so far as may be possible, the responsibility ‘3 

Aiea fi 
4 













1 The Joint Select Committee’s Report on Clause 6, G. I. Bill, 19 
* See Appendix M. — i #3) pe 
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for each of these respective classes of matters may be kept! 
clear and distinct. is 
‘Nevertheless, you shall encourage the habit of joint 
deliberation between yourself, your Councillors and your v4 
‘Ministers, in order that the experience of your ficial © 
advisers may be at the disposal of your Ministers, and that, 
the knowledge of your Ministers as to the wishes of the 
people may be at the disposal of your Councillors.’ a 3 
inally, in order as it were to give to some of the 
Matters proposals quoted above the force of law, it has, 
affecting been laid down in Devolution Rule 9 that, if a 
copter el matter appears to the Governor to affect sul» 
Transferred stantially the administration both of a Reserved 
‘subjects. and of a Transferred subject, and there is 
disagreement between the member of the Executive Council 
and the Minister concerned as to the action to be taken, it 
shall be the duty of the Governor, after due consideration of 
the advice tendered to him, to direct in which department the 
decision as to such action is to be given. If, however, 
there is such a difference of opinion on an important matter, 
it must, in so far as circumstances admit, be considered by 
the Governor with his Executive Council and his Ministers 
together, befote any such direction is given. Further, in 
giving his direction, the Governor may, ifhe thinks fit, indi- 
cate the nature of the action which should in his judgment 
be taken. But the final decision must be arrived at by the 
Governor in Council or by the Governor and Minister or 2 


'» +See Appendix B. 

* Commenting on this Rule, the Joint Select Committee stated :— 

* The rule (9) as drafted by the Government of India correctly re- 
cognizes the corporate responsibility of Ministers and of the Executive 
Councillors for the purposes of discussion, but the Committee think it 
important that when the decision is left to the Ministerial portion of 

the Government the corporate responsibility of Ministers should not 
‘be obscured. They do not intend to imply that, in their opinion, in 
_ every case in which an order is passed in a transferred department 


the order should receive the approval of all the ministers ; such a 
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Ministers, according as the department to which it has 
committed is a department dealing with Reserved or a 
department dealing with Transferred subjects. 

On the more difficult question of the distribution of the» 

cain provincial revenues and balances between the 

eircreics two sides of the provincial Governments, the 

2 sedi Joint Select Committee made the following 
of Transfer- instructive observations ? :— 
redsubjects. «They are confident that the problem can 
readily be solved by the simple process of common sense 
and reasonable give-and-take, but they are aware that this 
question might, in certain circumstances, become the cause 
of much friction in the provincial government, and they are 
of opinion that the rules governing the allocation of these 
revenues and balances should be framed so as to make the 
existence of such friction impossible, They advise that, if 
the Governor, in the course of preparing either his first or 
any subsequent budget, finds that there is likely to be a 
serious or protracted difference of opinion between the 
executive council and his ministers on this subject, he should 
be empowered at once to make an allocation of revenue and 
balances” between “the reserved and transferred subjects, 
which should continue for at least the whole life of the _ 
existing legislative council, The Committee do- pot 
endorse the suggestion that certain sources of revenue 
should be allocated to reserved, and certain sources to 
transferred subjects, but they recommend that the Governor 4 
should allocate a definite proportion of the revenue, say, by 
procedure would obviously militate against the expeditious digpoast . 
of business, and against the accepted canons of departmental 
responsibility. But in cases which are of sufficient importance to _ 
have called for discussion by the whole Government, they are clearly _ 
of opinion that the final decision should be that of one or other 
se of the Government as a whole.’—Second Report on the | 

rele on of India Act, 1919 (Draft Rules). ie 


_ 4he Joint Select Committee’s Rept: on Clause 1 of the Govern- 
meat of India Bill, 1919. 
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way of illustration, two-thirds to reserved and one-third to 
transferred subjects, "and similarly a proportion; though not 
necessatily thé same” fraction, of the balances. If the 
‘Governor desires assistance in making the allocation, he 
ae be allowed at his discretion to refer the question to 
be decided to such authority as the Governor-General shall 
appoint. Further, the Committee are of opinion that it 
should be laid down from the first that, until an agreement 
which both sides of the Government will equally support, 
has been reached, or until an allocation has been made by 
., the Governor, the total provisions of the different expendi- 
\ ture heads in the budget of the province for the.preceding 
‘financial year shall hold good. $ 
©The Committee desire that the relation of the two sides 
of the Government in this matter, as in all others, should 
be of such mutual sympathy that each will be able to assist 
and influence for the common good the work of the other, 
ut not to exercise control over it. The budget should not 
e capable of being used as a means for enabling ministers 
or a majority of the legislative council to direct the policy 
of reserved subjects; but on the other hand the executive 
council should be helpful to ministers in their desire to 
develop the departments entrusted to their care, On the 
Governor personally will devolve the task of holding the 
balance between the legitimate needs of both sets of his 
advisers.’ 

In accordance with these proposals of the Joint “Select 
Committee, it has been laid down in the Devolution Rules + 
(31-35) that the expenditure for the administration of both 

Reserved and Transferred subjects must, in the first 
instance, be a charge on the general revenues and balances — 
| of each province, and the framing of proposals for the 
apportionment. of funds between Transferred and Reserved 
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departments, respectively, whether at the time of the prepa- _ 
ration of the Budget or at any other time, will be a matter for. 
agreement between the two sides of the provincial Govern- 
ment. If, however, at the time of any such apportionment 
of funds the Governor is satisfied that there is no hope of! 
agreement between them within a reasonable time, ‘ he 
may, by order in writing, allocate the revenues and balances | 
of the province between Reserved and Transferred subjects, 
by specifying the fractional proportions of the revenues and 
balances which shall be assigned to each class of subjects.’ | 

Any such order of allocation ‘may be made by the 
Governor, either in accordance with his own discretion, or 
in accordance with the report OF an authority to be appoint- 
ed by the Governor-General i in this behalf on the application 
of the "Gover rnor.’ 

“Every such order must ‘(unless it is sooner revoked) 
remain in force fora period to be specified in the order, 
which must not be less than the duration of the then existing 
Legislative Council,’ and must not exceed its duration 
by more than.a year: 

‘Provided that thé Governor may at any time, if his - 
Executive Council and ministers so desire, revoke an order 
of allocation or make such, other allocation as has been 
agreed upon by them : 

‘ Provided, further, :that if the order which it is proposed 
to revoke was passed in accordance with the report of an “pa 
authority appointed by the Governor-General, the Governor 
must obtain the gorisent of the Governor-General wee 
revoking the same.’ 

_ Every such order of allocation must provide that, ‘ i 
increase of revenue accrues during the period of the-grder 
on account of the imposition of fresh taxation, thatincrease, — 
unless the Legislature otherwise directs, must be allocated _ 
‘in aid of that part of the Government by which the taxation 4 
‘is initiated ia a Be pea EMA isa 
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Finally, if at the time of the preparation of any budget 
no agreement or allocation ‘ has been arrived at, the budget 
shall be prepared on the basis of the aggregate grants, 
respectively provided for the Reserved and Transferred 
subjects in the budget of the year about to expire.’ 

The authority vested in the local Government “over 

officers of the public services employed in a 
Regulation Governor’s province is exercised, in the case of 
exercise of Officers serving in a department dealing with 
— Reserved subjects, by the Governor, in Council, 
members of and, in the case of officers serving in a depart- 
the public ment dealing with Transferred subjects, by the 
services. ; 4 > .< 

Governor acting with the Minister in charge of 
the department. But no order affecting emoluments or 
pensions, no order of formal censure, and no order on a 
memorial can be passed to the disadvantage of an officer of 
an all-India or provincial service without the personal con- 
currence of the Governor ; nor can an order for the posting 
of an officer of an all-India service be made without the 


_ personal concurrence of the Governor. Though these 


privileges are equally enjoyed by the members of the public 
services serving under both the sides of the provincial 
Government, their existence has made the position of 
Ministers specially difficult. The latter, unlike the members | 


of the Executive Council, are held accountable to the 
gislative Council for the administration of the subjects 
committed to their charge; but their powers over 


Mt Devolution Rule 10; see Appendix B. 
loid, 
This Rule has been made obviously on the advice of the Joint Select 
Committee which stated in its Report as follows :— 
‘In the provinces, officers serving in a reserved department will 
be controlled by the Governor in Council, andin a transferred depart- 


-ment by the Governor acting with ministers, but in both cases 


alike the personal concurrence of the Governor should be regarded as 
essential in the case of all orders of any importance prejudicially 
affecting the position or pros of officers pose ht by the 
Secretary of State.’—Report on Clause 36, G. I, Bill, 1919, 
; ; we 
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fficers acting under them are so circumscribed that they 4 
||cannot, of their own authority, take even the most ordinary — 
disciplinary action against any of them, if ever they consider 

a necessary. They have td seek the aid of the Governor 
before an undesirable subordinate can be simply transfer- 
red from one place to another. ‘This limitation on the 
powers of Ministers inrelation to their subordinates has 
largely contributed in some provinces to the unpopularity of 
the dyarchical ' system of Government. 

If an officer performs duties both in relation to Reserved 
and Transferred subjects, the Governor will decide in which 
department he is to be deemed to be serving. 

Ajocal Government must employ such number of officers 
of the Indian Medical Service in such appointments and on 
such terms and conditions as may be prescribed by the 
Secretary of State in Council. 

The Governor-General in Council may declare that any 

b road or other means of communication is of military 
importance, and prescibe in respect of it the conditions 
subject to which it should be constructed or maintained, 
including the amount of expenditure to be incurred from 
time to time upon such construction and maintenance by 
the Governor-General in Council and by the local Govern- 

_ment respectively.” 

There is in each Governor’s province a Finance Depart- 
ment controlled by a member of the Executive’ 

Esitinea Council. Immediately subordinate to the 
Department member there is a Financial Secretary. 
pa ody If the Ministers so desire, the Governor must, 

i , after consultation with them, appoint a Financial 
Adviser whose duty will be to assist them in the preparation 
of proposals for expenditure, and generally to advise them 


1 See chap. xxv post. 2 Devolution Rul ct 
stiek ig * Ibid, 36 (3). Patent 
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" in regard to matters relating to finance.t The Finance ~ 


Be. Department may delegate to the Financial Adviser all or 
any of its functions.? ail 


The functions of the Finance Department are as 


follows % :— ry, 
(1) It is in charge of the account relating to~ loans 


granted. the local Government, and advises on’ the 
fet 


cial aspect of all transactions relating to such loans ; 
(2) it is responsible for the safety and proper employ- 
ment of the famine relief fund; 

(3) it examines and reports on all proposals for the 
increase or reduction of taxation ; 

(4) it examines and reports on all proposals for borrow- 
ing by the local Government, takes all necessary steps for 
raising such loars as have been duly authorized and is 
in charge of all matters relating to the service of loans ; 

_ (5) it is responsible for seeing that proper financial’ 
rules are framed for the guidance of other departments, and 
that suitable accounts are maintained by those departments 
and establishments subordinate to them ; 

_(6) it prepares an estimate of the total receipts and 
disbursements of the province in each year, and is res- 
ponsible during the year for watching the state of the 
balancés of the local Government ; 

_..(7) in connection with the budget and the supple- 
mentary estimates— 

(a) it prepares the statement of estimated revenue 

and expenditure which is placed before the 

bea Legislative Council every year and any supple- 

mentary estimates or demands for excess grants 

which may be submitted to the vote of the 
Couneil ; 


2 Devolution Rule 36 (2). _. ® Ibid., 36 (3). 
® Ibid., 37. : 


oli 


» No expenditure? on any of the non-votable heads oe A 
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L® it obtains, for the purpose of such prepa: 
i materials from the different departments of 
ry Government on which its estimates <i, 
based, and is responsible for the correctnéss of 
those estimates ; ’ 

_-(c) it examines and advises on all schemes of new 
expenditure for which it is proposed to make 
provision in the estimates, and must refuse to 
- provide in the estimates for any scheme which 
has not been so examined; | 

i» (8) on receipt of a report from an audit officer to the 

effect that expenditure for which there is no sufficient 

sanction is being incurred, it requires steps to be taken 
to obtain sanction, or sees that the expenditure immediately 
ceases ; 

’ (9) it lays_the audit and appropriation reports before 


the Committee on Public Accounts and brings to its notice 


“all expenditure which has not been duly authorized and 
any financial irregularities’; and 

_ (10) it advises departments responsible for the collec- 
tion of revenue regarding the progress of collection and 
the methods of collection employed. 

Besides, after grants! have been voted by the Laie 
lative Council, the Finance Department has.power.to 
sanction any reappropriation within a grant from one major, 3 
mifior or subordinate head to another. The Member or 
Minister in charge of a department, on the other hand, 
can authorize reappropriation only within very narrow 
limits. It must be within a grant between heads sub- 
ordinate to a minor head and must not ‘ involve undertaking 
a recurring liability.’ | 








Tarai ayaa in excess of’ the estimate z 


-_ Divoltin Rae 3 “A Orla ee 
AoA id i; pe} ae 
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for that head shown in the budget of the year, can be 
incurred without previous consultation with the Finance. 
| Department. No office! may be added to, or with- 
drawn from, the public service ir in the province, and 
the emoluments of no post may be varied, except after 
consultation with the Finance Department. Nor caf any 
allowance or special or personal pay be sanctioned. for any 
post or class of posts or any Government servant without 


, such previous consultation.” 


| 


Again, the department* must be consulted. before any 

grant of land or assignment of land revenue canbe made. 
But it need not be consulted when the grant is made under 
the ordinary revenue rules of the province. It must also 
be consulted before any concession, grant or lease of 
mineral or forest rights, or right to water power can be 
given to anybody. No proposal involving an-abandonment 
of revenue for which credit has been taken in the budget, 
or involving expenditure for which no provision has been 
made in the budget, can be submitted * to the local Govern- 
ment or to the Legislative [Council without a previous 
reference to the Finance Department. 
- It has been laid down, however, that wherever previous 
consultation with the Finance Department is required, it is 
open to that department to prescribe, by general or special 
orders, cases in which its assent may be presumed to have 
been given.5 

It may no doubt antes many that the Finance Depart- 
ment should have so much power and that the other depart- 
ments of the Government should be so helplessly dependent 
on it, But it must be borne in mind that it is this department 


- which is primarily responsible for finding money for them 


and also for the protection of public revenues against that 


1 Devolution Rule 40. , ' * Tbid., 41. 
-% Ibid., 42. { . Lbid., 43, 5 [bid., 45.. 
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extravagance to which most of the spending departments 
of every Government are more or less prone. The powers 
of the Finance Department will be very little affected, when 
complété provincial autonomy will be granted. Because of 
the peculiar nature of its duties, this department is seldom 
popular in any country. Speaking of the Treasury in 
England, President Lowell! says, ‘ There is indeed one 
department which is continually brought into contact—one 
might almost say conflict—with all the others ; that is the 
Treasury. Any vigorous branch of the) public service 
always sees excellent reasons for increasing its expenditure, 
end proposes to do so without much regard for the needs of 
the other branches ; while the Chancellor of the Exchequer, 
who is obliged to find the money, must strive to restrict 
the aggregate outlay. If he did not, the expenditure of 
the government, would certainly be extravagant. . . . 
Being placed in such arelation to his colleagues, it is not 
unnatural that the Chancellor of the Exchequer should often 
differ with them. As Gladstone notes in his diary in 1864, 
“Estimates always settled at the dagger’s point.”’’ 
We propose to” deal in a subsequent chapter with the 
complaint that is often made that the Finance Department, 


being under an Executive Councillor, favours the Reserved 





departments of the provincial Government at the cost of 


the Transferred departments. 
Under Devolution Rule 46, the Governor-General in 
Council may use the agency of the Governor in 


pose i a Council of any province in the > administration of 
bs local central subjects in so far as 3 such agency may be 
pair, fotind convenient. The cost of an establishment 


exClusively employed on the business of agency 
must be borne by the central Government. If, however, a 
joint establishment is employed upon the administration of — 


# * The Government of England, vol. i, pp. 18-76. 
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central and provincial subjects, the cost of such establish- 
ment may be distributed in such manner as the Wi 
General in Council and the Governor in Council concerned 
may agree, or, in the case of disagreement, in such manner 
as may be prescribed by the Secretary of State in Cotincil. 
If, in respect of a central subject, powers have beén con- 
ferred by or under any law upon a Local Government, such” 
powers must be exercised by the Governor in Council.4 

One of the chief merits of the Government of India Act 
ct of 1919 is its elasticity. The Act has simply | 
assifi- Precision’ 
cation of outlined the main features of the constitutional|| 
pated changes introduced by it, but has left those | 

F Govern: changes to be worked out in detail in the form of! 
hal Rules.?. Considerable alteration in the existing 

structure of our Government may be effected; 

if necessary, by Rules framed under the Act, without 
necessitating any Parliamentary enactment. The Rules 
can be made, except where otherwise stated in the Act, by 
the Governor-General in Council with the sanction of the 
Secretary of State in Council; but they must be approved 
by both Houses of Parliament.’ The classification of the 
functions of Government into ‘ central’ and ‘ provincial’, 
and the.division, again, of the provincial subjects into 
‘Reserved’ and ‘ Transferred’, have been made by such 
Rules under Section 45A of the Government of India Act 
RE: a (i.e., Section 1 of the Act of 1919).* And further 
transiers transfers to the list of Transferred subjects of 
can take subjects which now belong to the Reserved list 
pare, in any province can be made by similar Rules. 





+ Devolution Rule 46A. 

? See Memo. by *e Montagu about the Government of India Bill 
1919; Cmd., 175, p ; 
Be Ty See pp. 1-2 ce 
_.  *See Devolution Rules 3 and 6.—App. B. 
4 _ § We may draw in this connection the attention of the reader to a 

_ very interesting debate in the Bengal Legislative Council on a 
be resolution moved by Dr. Pramethansth Banerji, for the a 


fois 
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os 
On the other hand, the Governor-General in Council may, _ 
Phaee by notification in The,Gazette of India, with the) — 
or suspen. Previous sanction of the Seeretary of State in 
sien of Council, revoke or suspend for such period as he - 
se may think necessary the transfer of all or any 
provincial subjects in any province, and upon such revoca- - 
tion or during such suspension the subjects must cease to be 
Transferred subjects. 
A new Governor's province may be constituted under the 
Government of India Act, if necessary. Under 
pe ire Section 52A (1) of the Act, the Governor-General 
Governor’s in Council may, after obtaining an expression 
provite. of opinion from the local Government and the 
local legislature affected, by notification, with the approval 
of the Crown previously signified by the Secretary of State 
in Council, constitute? a new Governor’s province, or place 
part of a Governor's province under a Deputy-Governor 
to be appointed by the Governor-General, and may in such 
case apply, with such modifications as appear necessary or 
desirable, all or any of the provisions of the Act ‘ relating 
to Governors’ provinces, or provinces under a Lieutenant- 
Governor or Chief Commissioner, to any such new province 
or part of a province’. 
The Governor-General in Council may.also declare, under 
Section 52A (2) of the Act, any territory in 
bean British India to be a ‘ backward tract’, and may, 
backward by notification, with such sanction as in the 
bg: preceding case, direct that the Act will apply to 
that territory, subject to such exceptions and modifications 





of Rule 6 and Schedule II of the Devolution Rules. Thedebate took 
place on February 19, 1924.—See Bengal Legislative Council Proceed- 
ings, February 18 to 20, 1924, vol. xiv, No. 2, pp. 96-125, - bis 
Phe Sane ogy 6. hinan’g tae ; 3 
Province urma was constituted a Governor’s province __ 
under this Section. See page 54%.—Vide The Carona, of India 
Act alta ph Ane Eaveenakt of India), pp. wag Rotts i My 





a 
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as may be prescribed in the notification. .He may further 
direct that any Act of the Indian Legislature will not apply 
to that territory or @ny part thereof, or will apply to it or to 
any part of it, subject to such exceptions or modifications 
as the Governor-General thinks fit, or may authorize the 
. Governor in Council concerned to give similar directions as 
regards any Act of the local legislature. ' 

It may be noted here that, so far as Bengal is concerned, 
this Section has been applied to the Hill Tracts of Chitta- 
gong and the Darjeeling District.’ 

Before we conclude this chapter we may say a word or 

two about Lieutenant-Governorships and other 
Lieutenant- provinces. The Governor-General in Council 
a may, with the sanction of the Crown previously 

signified by the Secretary of State in Council, 
constitute a new province under a Lieutenant-Governor.? 
He may also, with the approval of the Secretary of 
State in Council, create a Council in any province under a 
Lieutenant-Governor, for the purpose of assisting the latter 
in the executive government of the province.? He is to 
determine the exact number of the members of such a Council 
within the maximum of four and the qualifications to be 
required of them.* He is also empowered to make provi- 
sion for the procedure to be adopted at a meeting ofa 
Lieutenant-Governor’s Executive Council.§ 

As has been seen before, the power of appointing 
Lieutenant-Governors or the members of their Executive 
Councils is vested in the Governor-General; subject to the 
approval of the Crown. At present there is no province in 
British India saint a Lieutenant-Governor. 


1 See Notification No. 2-G, Delhi, January 3,-1921. Vide The 
Bengal Legislative Council Manual, 1921, p. 222. 

? Section 53 (2) of the Act. 

® Section 55 (1) of the Act. The action - the Governor-General in 
Council in this respect has | to be later on approved by both Houses of 
Parliament. * Ibid, * Ibid. ; 


* 


at 
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The Governor-General in Council is also empowered 
take, with the sanctiog of the Secretary of State, 

‘cat any part of British India tinder his immediat 
sionerships atithority and management, and. thereupon “to 
give all necessary orders and directions respecting 


its administration, by placing it under a Chief Commis- 


) sioner or by otherwise providing for its administration.! 


The following provinces? are now administered by Chief 
Commissioners, who are appointed by the Governor- 
General in Council, namely :-— 

The North-West Frontier Province, British Baluchistan, 
Delhi, Ajmer-Merwara, Coorg, the Andaman and Nicobar 
Islands and the Pargana of Manpur.? 

The Chief Commissionerships are ‘ under the immediate 
authority and management of the Governor-General in 
Council, who is competent to give all necessary orders and 
directions’ respecting their administration.t The Chief 
Commissioners of British Baluchistan and the North-West 
Frontier Province are at the same time Agents to the 
Governor-General ‘for dealing with tribes and territories 
outside British India.’5 The Agent to the Governor- 
General in Rajputana and the Resident in Mysore are 
ex officio the Chief Commissioners of Ajmer-Merwara and 
Coorg respectively, and the Superintendent of the Penal » 
Settlement of Port Blair is the Chief Commissioner of the 
Andaman and Nicober Islands. The Agent to the. 
Governor-General in Central India is the Chief Commis- 
sioner of the Pargana of Manpur. Coorg, Delhi and the 
Andamans are under the Home Department of the Govern- 
ment of India,” while the other Chief Commissionerships, 





2 Section 59 ofthe Act. - ® Section 58 of the Act. 

* See page 55 ante ; also The Government of India Act (poe 
by the Government of India), p. 253. 4 
* Imperial Gazetteer of India, vol. iv, p. 32. ; Fs 
5 The Fifth Decennial Report, p. 56. © 2bid, 9 
z se Joint Report, para. 44. ie ; nee] 


; 
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Ma as has been seen before, are administered through its 


f functions. 


j 


i 


_ Foreign and Pclitical Department. 

- Under the Act, a Legislative Council may be constituted 
Legistative in any Lieutenant-Governorship or Chief Com- 
Councils in missionership by the Governor-General in Council 
ea gee with the sanction of the Crown previously signi- 
and Chief fied by the Secretary of. State in Council,1 and 
ye also Rules may be madein the usual way,” subject 
provinces, to the final approval of Parliament, providing for 
a the constitution of such a Council. But it is dis- 
; tinctly laid down‘ in the Act that the number of 
members nominated or elected to the Legislative Council of 
a Lieutenant-Governor must not exceed one hundred, and 
that at least one-third of the persons nominated or elected 
to the Legislative Council of a Lieutenant-Governor or 
Chief Commissioner must be non-officials. ; 
The functions® of the Legislative Council of a Lieutenant-, 
Governor’s or Chief Commissioner's province 
Their must ordinarilv be restricted to legislation and to 
the alteration of the Rules for the conduct of 
business in the Council. But the local Government may, with 
the sanction of the Governor-General in Council, make Rules 
providing for the discussion by the Council of the annual 
financial statement of the Government and of any matter of 
general public interest, qnd for the asking of questions, under 
such conditions and restrictions as may be prescribed in the 
Rules. Such Rules must be laid before both Houses of 
Parliament as soon as may be after they are made, and must » 
not be subject to repeal or alteration by the Indian Legis- 

lature or by the local Legislature. 
Except Coorg none of the Chief Commissionerships have 

any Legislative Council at present. 


* 
i 


4Sec. 77 ofthe Act. * Seepage 2ante.  ° Sec. 76 of the Act. 


\* Lbid. ® Sec. 80 of the Act. é 


CHAPTER XXII 
THE PUBLIC SERVICES! IN INDIA 


The Joint Report and the civil services in India—The civil services 
and their rights and privileges—The Joint Select Committee on the 
civil services—Public Service Commission—The Lee Commission on 
the Public Service Commission—Financial Control— The Indian Civil 
Service—Rules for admission to the Indian Civil Service—Indians in 
‘ the Indian Civil Service—Provincial and Subordinate Services. 


We propose to deal in this chapter with the present © 


constitutional position of the civil services in 


Lara India. Before the Reforms the regulation of 
the ie the services was ‘ to a great extent uncodified or 
aia " codified only by executive orders. The duty of 


obedience by the subordinate officer and of 


protection by the superior officer was unwritten law.’ * Ae 


The authors of the Joint Report proposed * that any public 
servant, whatever the Government under which he might 
be employed, should be properly supported and protected in 
the legitimate exercise of his functions ; and that any rights 


pare 





and privileges guaranteed or implied in the conditions of | 


his appointment should be secured to him.. No changes. 
that would occur should be allowed to impair the power of 


the Government of India or of the Governor in Council to © 


secure these essential requirements. In pursuance of 
these proposals, the Government of India recommended 


that the main rights and duties of the services in ‘India 
should be reduced to statutory form, in so far as they Lesion RR 






+ See in this connection paras. 313-27 of the Joint Report. 


2 Serna 44 of phe tgs oe of India’s First Despaich on Indian 


Reforms, dated March Sth, 1919. 
* Para, sl-pins eet £3 


sl 
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not already prescribed by law or rule. Section 96B of the 
Government of India Act has made provision to this effect. ~ 
The Secretary of State in Council has been empowered 
by this Section to make, with the concurrence of 

asl sty the majority of votes at a meeting of his Council, 
and their Rules? ‘ for regulating the classification of the 
pn ler civil services in India, the methods of their 
recruitment, their conditions of service, pay 

and allowances, and discipline and conduct.’* He may by 
such. Rules delegate, to such extent and in respect of such 
matters as he may prescribe, the power of making Rules 
to the Government of India or to local Governments, or 
authorize the Indian Legislature or local Legislatures 


‘ 


*See para. 44 of the First Despatch on Indian Constitutional 
Reforms ; also Mr. Montagu’s Memorandum, Part iv. 
* See forsuch Rules pp. 85-90 of Report of the Royal Commission 
on the Superior Civil Services in India, 1924. 
® For instance, under the existing Rules, ‘ a local Government may, 
for good and sufficient reasons— 
(1) censure, 
(2) reduce to a lower post, 
3 withhold promotion from, or 
(4) suspend from his office, 
any Officer of an all-India Service : 
Provided that no head of a department appointed with the approval 
of the Governor-General in Council shall be reduced to any lower post 
at the sanction of the Governor-General in Council ’.—See zid., 
p. 86. 
Similarly, subject to the provisions of any law for the time being in 
force, ‘a local Government may, for good and sufficient reasons— 
(1) censure, 
(2) withhold promotion from, 
3) reduce to a lower post, 
4) suspend, 
3} Temove, or 
6) dismiss, 
any officer holding a post in a provincial or subordinate service or a 
special appointment.’ Jbid., p. 87, (See also App. T, Part Ill). . 
It is provided, however, that every order of dismissal, removal or 
reduction must, except when it is based on facts or conclusions 
established at a judicial trial, or when the officer concerned has 
abseconded, be preceded by a properly recorded departmental enquiry. 
For further details, see 7bid., page 87 ; also The Donen of India 
Act (published by the Government of India), pp, 229-41. 


* 


to make laws regulating the public services. But a person 
appointed by him to the civil service of the Crown in India 
before the Act of 1919 came into operation willretain under 
it all his pre-existing or ‘ accruing ! rights.’ ; 

The right to pensions and the scale and conditions of 
pensions of all persons appointed by the Secretary of State 
in Council to the civil service of the Crown in India are to be 
regulated in accordance with the Rules which were in force 


+ The expression ‘ accruing rights’ has given rise to a considerable 
amount of controversy. According to the Law Officers of the Crown, 
the expression means ‘ali rights to which members of the Civil 
Services are entitled, whether by statute, or by rule having statutory 
force, or by regulation in force at the time of their entry into service. 
They do not, however, include prospects of promotion, except in 
cases where the promotion is no more than advancement by seniority 
to increased pay, as in the case of the various appointments borne 
upon the ordinary lists of time-scales of pay. In particular, they do 
not apply to general expectations of possible appointment to offices, 
such as those of Commissioner of a Division, which are not included 
in the ordinary time-scale lists, and the filling of which involves 
selection by merit... The abolition of such appointments would 
give rise to no claims to compensation except to persons who were 
actually holding them at the time of their abolition . . . No method 
of filling such appointments which is not inconsistent with the 
Statute, even though it reduced the expectations of members of a 
particular service, would give rise to any claim to compensation on 
the part of any person whose actual tenure of an appointment was 
not thereby affected. . . .’—Zhe Despatch of the Secretary of State, 
dated April 26, 1923; see para 81 of the Lee Commission’s Report. 

The civil services, on the other hand, ‘claim that whatever may 
be the legal interpretation of the words ‘‘ existing or accruing rights’’, 
the intention of the proviso was to secure to them their prospects of 
promotion to all higher posts existing at the time the Act was passed, 
or alternatively to secure for them compensation for the loss of such 
prospects through the abolition of these appointments’.—Para. 82 of 
the Lee Commission’s Report. : 

Commenting on this attitude of the services, Sir Tej Bahadur Sapru 
tightly says,‘.... The claim of the services seems to be hardly 
reasonable, For, if that were well-founded, no single higher post 
existing at the time the Act was passed could be abolis however 
strong the justification for such abolition might be; and that would 
be scarcely consistent with an intention to give real Responsible 
Government *.—7he Indian Constitution, A Note on its Working, 
Pp. 116; published at Adyar, Madras. 

See in this connection also Section 144 of South Africa Act, 1909, 

? Or he will receive such compensation for the loss of any of them 
as the Secretary of State in Council any consider just and equitable. 


| 
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at the time of the passing of the Act of 1919. Any such 
Rules may be amended by the Secretary of State in Council 
with the concurrence of the majority of votes at a meeting 
of his Council; but no such amendment can adversely 
affect the pension of any member of the service appointed 
before the date of the amendment?. For the removal 
of all doubts, it has further been provided in the Govern- 
ment of India Act that all Rules or other provisions relating 
to the civil service of the Crown in India, which were in 
force at the time of the passing of the Act of 1919, will 
continue to remain in force under the Reforms until they are 
revoked or amended by Rules or laws made under the Act. 
Subject to the provisions of the Government of India Act 
and of the Rules made thereunder, every person in the civil 
gh of the Crown in India holds office during the pleasure? 
of the Crown, and may be employed in any manner by any 
‘proper authority within the scope of his duty. But no 
‘person in that service may be dismissed by any authority 
subordinate to that by which *he was appointed.4 The 
Secretary of State in Council may, except in so far as he has 

, otherwise provided by Rules, reinstate in that service 
any person who has been dismissed. Again, it is pro- 
' ‘vided in the Act* that ‘if any person appointed by the 
Secretary of State in Council thinks himself wronged by 
an order of an official superior in a Governor’s province, 
and on due application made to that superior does not 
receive the redress to which he may consider himself 
entitled, he may; without prejudice to any other right of 
redress, complain to the Governor of the province in order 
to obtain justice.’ And the Governor is directed by the 
_ Act ‘to examine such complaint aud require such action 
to be taken thereon as may appear to him to be just 


: Section 96B (3) of the Act. 
? But in practice, during good behaviour. 
® Section 96B (1) of the Act. * Ibid 
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and equitable.’ As has been stated before, the Royal. 


Instructions to the Governor also require him to safeguard 
all members of the public services employed in his proVince 
in the legitimate exercise of their functions, and in the 
enjoyment of all recognized rights and privileges, and to 


see that his Government orders all things justly and. 


reasonably in their regard. 
All these safeguards have been provided for on the 
. advice of the Joint Select Committee. Discus- 
ee sing the ‘position of the public services in 
Committee working the new constitutions in the provinces’, 
pts the Committee stated? :-— : 

‘They are of opinion that these services have 
deserved the admiration and gratitude of the whole Empire. 
They know that some members of the services regard the 
wisdom of the proposed changes with grave misgiving, 
and that some fear that those changes will not tend to the 
welfare of the Indian masses. They are convinced, 
however, that the services will accept the changing 
conditions and the inevitable alteration in their own position, 


and devote themselves in all loyalty to making a visita, 


so far as in them lies, of the new constitution. uy 
‘In the provinces, officers serving in a reserved 


department will be controlled by the Governor in Council, 


andin atransferred department by the Governor acting 
with ministers, but in both cases alike the personal con- 
currence of the Governor should be regarded as essential 





in the case of all orders of any importance prejudicially \ 
affecting the position or prospects of officers appointed by 


the Secretary of State. 


‘The Committee think that every precaution should be © 


taken to secure to the public servants the career in life to 


1 Part IV of the Joint Select Committee’ s Report. Seeinthiscon- — 


nection para. 325 of the Joint Report; also . 43-54 of the Govern- 


ment of India’s First Despatch on ow constitutional Reforms, 
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which they looked forward when they were recruited, and 
they have introduced fresh provisions into this clause to 
that’end. If friction occurs, a readjustment of persons and © 
places may often get over the difficulty, and the Governor 
must always regard itas one of his most important duties to 
establish a complete understanding between his ministets and 
the officers through whomthey will have to work. But if 
there are members of the service whose doubts as to the 
changes to be made are so deeply-rooted that they feel 
they cannot usefully endeavour to take part in them, then 
the Committee think it would only be fair to those officers 
that they should be offered an equivalent career elsewhere, if 
it is in the power of His Majesty’s Government to do so, or, 
in the last resort, that they should be allowed to retire on 
guch pension as the Secretary of State in Council may 
consider suitable to their period of service.’ 

Provision! has been made in the Act for the establishment 
Public of a Public Service Commission in India. The 
Service Commission is to be appointed? by the Secretary 
re ges of State in Council and is to consist of not more 

than five members, of whom one must be 
Chairman. Hach member will hold office for five years, 
and may be reappointed. No member can be removed) 
before*the expiry of his term of office, except by an order! 


196 C. of the Act. ‘ 

* An officiating appointment may be made in the place of any 
member absent on leave or special duty.—Government of India, Home 
Department Notification No. F.—254/25, dated Simla, May 27, 1926. 

* The first Public Service Commission, consisting of the following 
members, was appointed in 1926 :— 

Mr. W. R. Barker, C. B. (Chairman). 

Mr. A. H. Ley, C.S.I., C.I.E., C.B.E., 1.C.S. 

Sayed Raza Ali, C. B. E, “ 

Sir Philip Joseph Hartog, C.I.E., D.L. 

Diwan Bahadur Sir T. Vijayaraghava Acharya, K. B. E. Vide 
Government of India, Home Department Notification No. F.—178/ 
14/1/24, dated May 27, 1926. Thelast four members have been 
as EE with effect from the Ist of October, 1926. bid. 

. J.H, Wise, 1.CiS., was appointed Secretary of the Commission. 
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of the Secretary of State in Council. The qualifications’ — 


for appointment, and the pay and pension (if any) pei 3 
‘to the offices of Chairman and member are to be ‘pr 

by rules 2 made by the Secretary of State in Council with 
‘the concurrence of the majority of votes at a meeting of his 


Council. The Commission will discharge, in regard to. 
recruitment and control of the public services in India, such 
functions *? as may be assigned to it by rules made by the 


Secretary of State in Council in the same way as in the 
preceding cases. \ 


This provision for the appointment of a Public Service 


Commission has been made on the advice of the Govern- 
ment of India. It stated in its first Despatch * on Indian 
Constitutional Reforms as follows :— 

‘In most of the Dominions 5 where responsible govern- 


1 At least two of the members must be persons who have been for 
at least ten years in the service of the Crown in India.—Jézd. 

? Under the rules now in force the Chairman must receive a pay of 
five thousand rupees per_month,.and each of the other mém a 
pay of three thousand five hundred rupees per month. The Chairman 
cannot, on ot, on vacating his Office, hold any Oothéf post under the Crown 
in India. No pension attaches to the office of member (including the 
Chairman) as such, but in the case of a member who at the time of 
his appointment was in the service of the Crown in India, his service 
as member must count for pension under the rules applicable to the 
service to which such member belongs. 

Asum of £500 is ‘payable for the expenses of equipment and voyage 
to a member who at the time of his firstappointment is domiciled and 
permanently resident elsewhere than in Asia and is not in the service 


of the Crown in India. Again, 2 member who is, and was at the time © 


of his first appointment, domiciled elsewhere than in Asia, may, on 
re-appointment for a further term of office asa member, be granted 
such passage allowances for himself and his family as the S 
of State for India in Council may prescribe’. ee jer the Government 
of India, Home Department Notification No, F.—254/25, dated 
May 27, 1926. 

For the leave and travelling gllowances of members see ibid. 
a PR ir the present functions Shan 1926, im Ap we ay Public 

ice Commission (Functicus) Rules, n 
601 “0 oat (F ppen pages 
‘a. 55 of thé Despatch. 
5 See in this connection Prof. Keith's 


the Dominions, a ‘aaron see also Sections Mande 


South Africa Act, 
“29 


" 
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ment has been established, the need has been felt of 
protecting the public service from political influences by 
the establishment of some permanent office peculiarly 
charged with the regulation of service matters. We are 
not prepared at present to develop the case fully for the 
establishment in India of a public service commission + but 
we feel that the prospect that the services may come more 
and more under ministerial control does afford strong 
grounds for instituting such abody. Accordingly, we think 
that provision should be made for its institution in the new 
Bill. The Commission should he appointed by the Secre- 
tary of State, and its powers and duties regulated by statu- 
tory rules to be framed by the same authority. . . .’ 

' We may note in this connection the following interesting 
The Lee observations 1 made by the Royal Commission 


Commission on the Superior Civil Services in India, popularly 
on the 


Public known as the Lee 2 Commission, on the question 
Service of the Public Service Commission :— 
Commission, 


‘Wherever democratic institutions exist, 
experience has shown that to secure an efficient Civil 
Service it is essential to protect it so far as possible from 
' political or personal influences and to give it that position 
‘of stability and security which is vital to its successful 
working as the impartial and efficient instrument by which 
Governments, of whatever political complexion, may give 
effect to their policies. In countries where this principle 
has been neglected, and where the ‘spoils system’ has 
taken its place, an inefficient and disorganized Civil Service 
has been the inevitabie result and corruption has been 
rampant. In America a Civil Service Commission has been 
constituted to control recruitment of the Services, but, for 
he purposes of India, it is from the Dominions of the 


. 2 See para, 24 of the Report of the Commission. i 
_* Because Viscount Lee of Fareham was the President of the 
Commission, — ; ‘ i 
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British Empire that more relevant and useful lessons can 
perhaps be drawn. Canada, Australia and South Africa 
now possess Public or Civil Services Acts regulating the 
position and control of the public services, and a common 
feattire of them all is the constitution of a Public Service 
Commission, to which the duty of administering the Act 
is entrusted. It was this need which the framers of the 
Government of India Act had in mind when they made 
provision in Section 96C for the establishment of a Public 
Service Commission... .’ 

Continuing, the Royal Commission recommended? that, 
at the outset, the following functions? should be assigned 
to the Public Service Commission :— 

C1. ‘The recruitment of personnel for the Public 
Services and the establishment and maintenance of proper 
standards of qualification for admission to them ; and 

“2. Quasi-judicial functions connected with the dis- 
ciplinary control and protection of the Services.’ 

Under the first head the Commission made the following 
proposals? :— 

/1. ‘The Public iebeisss Commission should be charged 
with the duty of recruitment for the all-India Services as 
the agent of the Secretary of State so far as it is carried 
out in India, 

2. Inrespect of recruitment for the Central Services, 
and if a Local Government should so desire for Provincial 
Services (including Services provincialized), it should act 
as agent of the Secretary of State, the Government of India - 
or the Local Governments, as the case may be. 

3. The Public Service Commission should be the final 
authority, so far as recruitment in India is concerned, for, 


‘ 


* Para. 27 of its Report. 

® See in this connection the Public Service Coniealen fenestionned 
) Rules, 1926, in Appendix T, pp. 601-609 post, 
uy Para, 27 of its Reber. ; Tae 


out 
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determining, in consultation with the Secretary of State, the 
Government of India or the Local Governments, as the case 
may be, the standards of qualification and the methods of 
examination for the Civili Services, whether the channel 
of entry be by examination or nomination.’ m 

Under the second head it eb aey 3 qsnentialy as 
follows:— 

4 /1. Subject, in certain cases,? to the final right of appeal 
to the Secretary of State, ‘ appeals to the Governor-General 
in Council against such orders of Local Governments, as are 
declared by the Governor-General in Council to be appeal- 

\able, should be referred to the Public Service Commission ; 
the Public Service Commission should report to the 
Governor-General in Council its judgment on the facts and 
its recommendation as to the action to be taken. .. .’ 

., 2. ‘Appeals from the Government of India which now 
lie to the Secretary of State should hereafter be referred 
to the Public Service Commission in the same manner as 
in the case of appeals to the Government of India’ (and 
the Commission will report to the Secretary of State its 
decisions). 

The Royal Commission gave its special attention to 
the question of the composition of the Public Service 
Commission. It stated* :— 

‘We would venture ... to emphasize the paramount 

_ importance of securing as members of the Commission, 
men of the highest public standing, who will appreciate the 

»vital and intimate relationship which should exist between 
the State and its servants. These Commissioners should be 
detached so far as practicable from all political associations 
and should possess, in the case of two of their number 
at least, high judicial or other legal qualifications. They 

2 Para. 27 of its Report. - ® For details see ibid. 


* Para. aay a Ei raha See also in this connection W. H. Moore’s: 
Constitution of the Commonwealth of Australia (1910), pp. 194-96. — 
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should, we suggest, be whole-time officers and their emolu- 
ments should not be less than those of High Court Judges. 
The Public Service Commission .. . will be an All-India 
body. 35.” : 
Presumably, these suggestions must have been taken into 
consideration by the authorities concerned at the time of 
the appointment of the first Public Service Commission in 
1926, 
Subject to any Rules which may be made by the Secretary 
of State in Council with the concurrence of the ~ 
Emancial majority of votes ata meeting of the Council, no 
office may be added to or withdrawn from the 
public service, and the emoluments of no post may be varied, 
except after consultation with such ‘finance authority’ as 
may be mentioned in the Rules.? 
By far the most important of the public services in India 
is the Indian Civil Service.? The general work 
The Indian of administration and, for the most part, the 
see: administration of justice have been entrusted to 
it for over acentury. In the past its functions 
have been not merely to execute but, to a great extent, to — 
shape the policy of the Government. ‘ It hasbeen in effect,’ — 
to quote the authors of the Joint Report, ‘much more of a 
government corporation than of a purely civil service in tl the 
English sense.'* With a few exceptions practically all the 
important offices under the Government which involve 
superior control, have been held by its members. This 
beg se of the Service is to a large extent true even now.” 
ntil 1853, the appointments to the Covenanted Civil Service, 
as the Service was then designated, were made by the re 


1 See p, 448 ante, foot-note 3. ; 5 
* Head tiy once Suche die, ch vi; alo Ramty 
connection ia 
Government of India, ch. viii; also 3 Phe Imperial 
Gazetteer of India, vol. iv oe te tie tf viene 
* See para. 126 of the "ace 
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of Directors by nomination. This system of appointment 
was abolished in that year by an Act of Parliament, and the 
Service was then thrown open to general competition. 
The first competitive examination was held inJ855.?_ Till 
very recently, the greater proportion of the“Zppointments 
to the Indian Civil Service was thus made by competitive 
examination held in England. “The position under the 

Reforms is somewhat different as will be shown below. 
The Secretary of State in Council is empowered by the 
Act? to make, with the advice and assistance of 


ose the Civil Service Commissioners, Rules ‘ for the 
‘to the examination, under the superintendence of those 
~ nai Commissioners, of British subjects and of 


persons in respect of whom a declaration has 
been made under Section 96A* of the Act, who are 
desirous of becoming candidates for appointment to the 
Indian Civil Service.” The Rules are to prescribe the age 
and qualifications of the candidates, and the subjects of | 
examination. They must be laid before Parliament within 
fourteen days after they are made, or, if Parliament is not 


1 See Strachey’s /ndia (1903 ed.), p. 75 

‘The meaning of the term ‘‘ Covenanted,”’ says Sir John 
Strachey, ‘is as follows :—The superior servants of the East India 
Company were obliged to enter into covenants, under which they 
bound themselves not to engage in trade, not to receive presents, to 
subscribe for pensions for themselves and their families, and other 
matters. ‘This custom has been maintained. Successful candidates, 
after passing their final examinations, enter into covenants with the 
Secretary of State before receiving their appointments’.—J/ndia 


* {3rd ed.), p. 75. 


® Imperial Gazetteer of India, vol. iv, p. 41. 

° Section 97 (1) of the Act. 

* Under this Section ‘ the Governor-General in Council, with the 

. approval of the Secretary of State in Council, may, by notification, 
declare that, subject tc any conditions or restrictions prescribed in 
the notification, any named ruler or subject of any state in India 
shall be eligible for appointment to any civil or military office under 
the Crown to which a native of British India may be appointed, or 

any mamed subject of any state or any named member of any | 

_ independent race or tribe, in territory adjacent to India, shall be | 
eligible for appointment to any such military office.’ 
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then sitting, then within fourteen days after the next 
meeting of Parliament. The candidates, who are certified 
to be entitled under the Rules, must be recommended for 
appointment in the order of their proficiency as shown by 
their examination.' Subject to what follows later, only 
such persons as are so certified may be appointed to the 
Indian Civil Service by the Secretary of State in Council. 
Under the existing Regulations,? appointments to the 
Indian Civil Service are made mainly by competitive exami- 
nations held both in India and London. The examination 
held in London is open to all qualified persons. But in the 
case of the examination’ held in India, the Governor- 
General in Council may at his.discretion limit the maximum 
number of candidates to be admitted to the examination 
to such number not being less than 200 as he may decide.* 
If a limit is imposed and the number of candidates 
exceeds that limit, the Public Service Commission must 
select from among the applicants those who are to be 
admitted to the examination.> In making the selection, 
however, the Commission must have regard ‘ to the suita- 
bility of the applicants for the Indian Civil Service and to 
the adequate representation of the various provinces of 
India.’ A candidate must be a male and either a British 
subject of Indian domicile, or a ruler or a subject of a State 
in India in respect of whom the Governor-General in 
Council has made a declaration under section 96A® of the 
Government of India Act. Besides, he must have attained 
the age of twenty-one and must not have attained the age 
of twenty-three on the first day of January in the year in 


+ Section 97 (4) of the Act. 
® These regulations are liable to alteration from time to time. 
® This examination is held at such time and place as the Governor- 
General in Council may direct. 
Pay See the Government of India’s Hee Department Notification 
0, F.-433-27, dated July 20, 1928. 
3 pia. ~ 8 See page 454, foot-note 4. 
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which the examination is held.1 Further, no candidate can 
be admitted to the examination unless he has been declared 
‘physically fit, and unless he holds a certificate of admission 
from the Public Service Commission. The candidates who 
are selected at the open competition held in London are 
required to remain in the United Kingdom on probation for 
one or two years, as may be decided by the Secretary of 
State in Council ; while those who are selected at the com- 
petitive examination held in India as well as those who are 
selected in India otherwise than by competitive examination, 
have to proceed to the United Kingdom and to remain 
\ there on probation for a period of two years. The one-year 
probationers have, at or about the end of the year of 
probation, to undergo an examination called the Final 
Examination. The two-year probationers, on the other 
hand, have, during their period of probation, to undergo 
two examinations—the Intermediate Examination at the 
end of the first year and the Final Examination at or about 
the end of the second year. The subjects of these exami- 
nations are such as are specially connected with the future 
duties of the probationers. ‘On arrival in India,’ says the 
Fitth Decennial Report, ‘the young civilian is posted to the 
head-quarters of a district to learn his work, and is given 
the powers of a magistrate of the lowest (third class.) 
After passing the prescribed examinations—mainly in law, 
languages, and revenue procedure—he becomes a first 
class magistrate, and is eligible for promotion to higher 
grades.’ 
The Act? has also empowered the Secretary of State 
in Council to make Rules for appointment to the Indian 


+See the Home Department Notification No, F.-433-27, dated the 
20th July, 1928. ' 

The minimum and the maximum age in the case of the examinajion 
held in London are 21 and 24 respectively. Videthe Gazette of India, 
‘November 24, 1928. 

® Section 97 (6) of the Act. 
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Civil Service by nomination of persons domiciled in India. 
Such Rules must be made by him with the concurrence of 
the majority of votes at a meeting of his Council and 
cannot have force until they have been laid for thirty days 
before both Houses of Parliament. Appointments are to 
be made by the Secretary of State in Council in accordance 
with those Rules. Under the existing Rules,! every 
candidate for appointment by nomination, must, in addition 
to being domiciled in India, be either aj British subject, or 
a ruler or subject of a State in India in respect of whom the 


Governor-General in Council has made a declaration under’ 


Section 96A of the Act.2 Further, he must not suffer from 
any physical disability, and must possess requisite academic 
qualifications and satisfy the Governor-General in Council 
that his character is suchas to qualify him for employment 
in the Indian Civil Service. Besides, he must have, subject 
to what follows later, attained the age of 21 and must not 
have attained the age of 23 on the Ist day of January in the 
year in which the sélection for nomination is made by the 

Public Service Commission. * 

_ The Governor-General in Council is required to call upon 
“the Public Service Commission to recommend such number 
of candidates as he may direct, selected with regard to the 
community to which they belong or to such other considera- 
tions as he may prescribe.’ The Public Service Commis- 
sion must. make ® their recommendations under this 

+See the Indian Civil Service (Nomination) Rules.—Notification 

No. F.-399-27, dated Simla, the 25th April, 1928. Vide also The 
‘Calcutta Gazette, May 10, 1928. 

2 See p. 454, foot-note 4. si 

_ ‘If the candidate (being a British subject) or his father or mother 
was not born within His Majesty’s Dominion of allegiance, the father 
must, at the time of the candidate’s birth, have been a British subject 
or the subject of a State in India: and, if alive, must be, or, if dead, 
must have continued to be until bis death, a British subject or a 
fe of such State,’—The Indian Civil Service (Nomination) Rules . 

8). : ; ete Ot ap eS 
* Ibid. * Ibid. ‘3 [bid,  § Ibid, 


ft 
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provision primarily from the list of candidates who sat at 
the annual competitive examination held in India for the 
Indian Civil Service in the year in which the selection is 
made. The Commission may include among the persons 
to be primarily considered any candidate who sat at the 
) annual competitive examination held in London for the 
\ Indian Civil Service in the year preceding that in which the 
jselection is made, and who, in its opinion, is exceptionally 
jsuitable. For any such candidate the age restriction 
mentioned before will not apply. The Commission may 
“also, if it considers necessary, call for fresh names in such 
numbers and from such local Governments as the Governor- 
General in Council may direct.2. It must then recommend? 
from the candidates whom it considers suitable, the 
number, fixed by the Governor-General in Council, arrang- 
ing the names in order of preference. The Governor- 
General in Council, in his turn, must forward to the Secretary 
of State for India in Council the recommendations made by 
the Commission and propose candidates for appointment. 
Candidates selected for appointment must ‘ proceed to, and 
remain in, the United Kingdom on probation for such 
period and in such manner as is prescribed by the’ regula- 
tions made by the Secretary of State for India in Council for 
the probation in the United Kingdom and the further exami- 
nation of selected candidates for the Indian Civil Service.’*. 
Certain important civil offices in India are reserved to 
members of the Indian Civil Service.5 But it is also 
provided® against this that -‘the authorities in India, by 
whom appointments are made to offices in the Indian Civil 
Service, may appoint to any such (reserved) office any 
. Ar the Indian Civil Service ( eae ta Ny Rules (1928). 
* The Indian Civil Service (Nomination) Rules (1928). 
In this connection see page 456 ante. 


5 Section 98 of the Act; see Appendix K. 
“is Section 99 of the Act. 
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person of proved merit and ability,’ who is ‘ domiciled in 
British India and born of parents habitually resident in 
India, and not established there for temporary purposes. 
only, although the person so appointed has not been 
admitted to that Service’ in accordance with the Rules. 
stated in the few preceding paragraphs. Every such 
appointment must be made subject to such Rules as may be 
made by the Governor-General in Council and sanctioned 
by the Secretary of State in Council with the concurrence | 
of the majority of votes at a meeting of his Council. The — 
Governor-General in Council ‘may, by resolution, define; 
and limit the qualification of persons who may be appointed ’ 
under the above provision. Every such resolution is sub-) 
ject, however, to the sanction of the Secretary of State in. 
Council, and cannot have force until it has been laid for 
thirty days before both Houses of Parliament. 

This provision for appointment to reserved offices was 
first made by Section 6 of the Government of India Act of 
1870, which declared it to be ‘ expedient that additional 
facilities should be given for the employment of natives of 
India, of proved merit and ability, in the Civil Service of 
Her Majesty in India.’! No. action was taken, however, 
under this Section until 1879, ‘when rules were laid down 
by Lord Lytton with the approval of the Secretary of State.’® 
These Rules ‘ established what was called the Statutory ~ 
Civil Service’. The reason for the insertion of the Section 
in the Act of 1870 was that, ‘owing to the religious and 

\ other difficulties attendant on a voyage to England,’ the 
‘number of Indians who had been able to enter the Indian _ 
Civil Service through competitive examination was, till 
1870, very small.4 


1 33 and 34 Vict. C. 3. Vide P. Mukherji’s Constitutional Documents, 
vol. i pp. 225-26. 

® Strachey, Judia, p. 79. iN 

° Imperial eaeion. vol. iv, p. 43. | * Ibid 


* 
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Under the existing Rules prescribed by the Governor- 
‘General in Council and sanctioned by the Secretary of State 
in Council, a local Government may, with the previous 
approval of the Governor-General in Council and of the 
Secretary of State in Council, declare the number of 
‘superior executive and judicial offices, ordinarily reserved to 
members of the Indian Civil Service, to which persons not 
being members of that Service may be appointed.! And it 
has been further laid down by those Rules that the local 
Government may appoint— 

'{1) to a superior executive office a member of the 
Provincial Civil Service subordinate to the local Govern- 
ment; and e 

\ (2) to a superior judicial office a member of the 
Provincial Civil Service subordinate to the local Govern- 
ment, or a person who at the time of his appointment is— 

(a) a barrister of England or Ireland, or a‘member 
of the Faculty of Advocates of Scotland; or 

(6) a vakil, pleader, advocate, or an attorney of a 
High Court in India; or 

(c) apleader or an advccate of a Chief Court? jo 

(d) a pleader® of a District Court. 

Finally, there is one more way* of recruitment to the 
Indian Civil Service. If it appears to the authority in 


_ India by whom an appointment is to be made to an office 
_ reserved to members of the Indian Civil Service, that a 


-person*who is not a member of that Service should, in the 
Special circumstances of the case, be appointed ‘thereto, © 


_ ‘the authority may appoint thereto any person who has 


resided for at least seven years in India and who has, 
before his appointment, fulfilled all the tests (if any) which 
1 The Government of India Notification No. F-438, dated March 30, 
1922. * 
? Or of a Judicial Commissioner’s Court. 


* Of not less than five years’ standing. 
* Sec, 100 of the Act. 


’ 
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would be imposed in the like case on a member of that 
Service.’ 

Every such appointment is provisional only, and must be 
reported forthwith to the Secretary of State, with the 
special reasons for it; and, unless the Secretary of State 
in Council approves the appointment with the concurrence 
of a majority of votes at a meeting of his Council, and 
within twelve months from the date of the appointment 
intimates his approval to the authority by whom the 
appointment was made, the appointment must be cancelled. 

The proportion of Indians in the Indian Civil Service was 

only 13 per cent. in 1921.1. The percentage of 
pases recruitment of Indians for the Service ‘ was fixed 
Civil in 1920 at 33 per cent., commencing in the year 
cabin 1920, and rising by 14 per cent. to 48 per cent. to 
be attained in the year 1930, including listed posts.’2 The 
Lee Commission recommended * that it was desirable, in. 
order not only to carry out the spirit of the Declaration of 
August, 1917, but to promote an increased feeling of 
camaraderie and equal sense of responsibility between 
British and Indian members of the Service, that a proportion 
of 50-50 in the cadre of the Indian Civil Service should 
be attained without undue delay and that the present rate 
of Indian recruitment should be accelerated with this object. — 

It was accordingly announced in an official communique* 
that His: Majesty’s Government had decided to accept 
generally the recommendations of the Lee Commission in 
regard to the rates at which the recruitment of Indians for 
the Indian Civil Service (as well as for certain other 
all-India Services) should be carried out. 


+ Vide the statement made by Sir William Vincent showing the 
peprenteaie of Indians in certain public services.—/ndia’s Parliament, 
ve ; 


. a 
“de Oi 35 of the Report of the Lee Commission. 
* Vide The Statesman (Dak edition), December 7, 1924. 
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It is worthy of note in this connection that, while the 
ultimate executive authority with regard to all questions 
relating to the civil services in India has. hitherto been, 
and still is, as we have stated before, the Secretary of 
State in Council, ‘the appointment and removal of all officers 
of the public service of the Union’ (of South Africa) are 
vested in the Governor-General in Council thereof.!; The 
power of appointment may be delegated, however, by the 
Governor-General in Council, or by a law of the Union, to 
some other authority. The position with regard to the 
“appointment and removal of civil servants is practically the 
same also in the Commonwealth of Australia. 2 

It may, however, be stated here that on the advice of 
the Lee Commission, His Majesty’s Government decided in 
1924 to transfer 35— 

* (1) to the Government of India the power of making 
Appointments to certain ‘ Central * Services’; and 

(2) to local Governments that of making appointments 
to services > ‘ operating only in Transferred departments.’ 

The present position has been stated by Sir Malcolm 
Seton,® Deputy Under-Secretary of State in the India Office, 
as follows :— 

‘No further appointments will be made to the All-India 
Services employed in the Transferred field. The provincial 
governments, i.e., the Governor acting with his Ministers, 
will recruit the personnel required for the work hitherto 
done by the Educational and other services. But existing 


1 Section 15 of the South Africa Act, 1909. 

OY ea 67 of the Commonwealth of Australia Constitution Act, 
% See The Statesman (Dak edition), December 7, 1924, 

* These are directly under the Government of India. “See paras. 
12, 18 and 19 of the Report of the Lee Commission. 

’ E.g., the Indian Educational Service, the Indian Agricultura} 
Service, the Indian Veterinary Service.—See para. 14 of the Leé 
Commission’s Report. _ 

oy The India Office (1926), pp. 148-49, 


members retain the position they have held since 1920, of 


serving under Ministers but enjoying all the safeguards 


provided by the Act, and the rules made under it for officers 


appointed by the Secretary of State in Council. 

‘For services employed on the Reserved side recruits 
will be appointed as hitherto by the Secretary of State in 
Council with all the rights! implied in such appointment. 


Batis) 
ra 
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The principal services of this class are the Indian Civil! 


Service and the Police. But the proportion of Indian to 
European ri recruits in these services is to bé increased so‘ as 


to secure that the composition of the services, as a whole, - | 


will be half European and half Indian in fifteen years for 


the Indian Civil Service, and in twenty-five years for the 
Police.’ 


The Civil Services in India are divided into five branches 
—All-India,? Central, Provincial, Subordinate 
7 and Special. The Central Services again are 
Subordinate divided* into Class I and Class II. Appointments 
seniainre to the Provincial and Subordinate Services 
are made either by competitive examination, or by direct 
nomination, or by promotion, 


There is in India an Auditor-General> who is appointed by 


1 See pp. 444-48, 

2 The All-India Services are, generally speaking, ‘recruited by the 
Secretary of State, for work in any part of India, and... each, though 
scattered through the Provinces, forms one Service with one basis of 
remuneration. Though an officer of an All-India Service is assigned 
to and as arule remains in one Province throughout his career, he 
may be transferred to another Province; while a certain number of 
officers are taken by the Government of India from the Provinces to 
assist in the discharge of its central functions. Services of thisnature 
differ essentially from the Provincial Services which are recruited in 
a Province solely for provincial work, and it is to mark this distinction 
that these Services have been given the title of ‘ All-India’’’. The 


Provincial 


Report of the Lee Commission, para 6. See also The Government : 


of dndia Act (published by the Government of Sot pp. 229-30. 
* Le., consisting of officers holding special pos 


* See the Public Service Commission (Funetiona). Rules, 1926, in 
Appendix T, 


5 See rules re: the Auditor-General in India made by the Roane 


of State i in Council under Section 96D(1) of the Act. 
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the Secretary of State in Council and who holds office during 
His Majesty’s pleasure. The Secretary of State in Council 
is required by the Act to make, by Rules, provision for his 
pay, powers, duties and conditions of employment, or for 
the discharge of his duties in the case of a temporary 
vacancy or absence from duty. Such rules must be made 
with the concurrence of the majority of votes at a meeting 
of the Council of India. 

Under the existing Rules regarding the Auditor-General, 
Ce pay of the Auditor-General is Rs. 5,000 per month. On 
’ |vacating his office, he is not eligible’ for any other post 

nder the Crown in India. He is entitled to such pension as 
may previously have been, or may in a particular case be, 
fixed by the Secretary of State in Council. If a temporary 
vacancy occurs in the office of Auditor-General or if the 
Auditor-General happens to be absent from duty, the 
Governor-General in Council may appoint an officiating 
Auditor-General. 

Subject to any general or special orders of the Secretary 
} of State in Council, the Auditor-General is the final audit 
authority in India and responsible for the efficiency of the 
audit of expenditure in India from the revenues of India. 
He is, to the extent authorized by the rules regarding his 
duties and powers, the administrative head of the Indian 
Audit and Accounts service. He can inspect, either person- 
ally or through any audit officer, any Government office 
of accounts in India. He may frame rules in all matters 
pertaining to audit.2, He should bring to the notice of the 
Governor-General in Council or the local Government, as 
the case may be, any breach of canons regarding audit. He 
must, on such dates as he may prescribe, obtain from each 


+ This is necessary for ensuring independence in him. 
® Vide Rules re: the Auditor-General in India under Section 96D 
(2), oa Act.—The Gaz. of /ndia, Aug. 21, 1926, Part 1, pp. 917-20. 
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principal auditor!, and from any officers of the Indian Audit 
Department to whom he may entrust this duty, Audit 
and Appropriation Reports reviewing the results of the 
audit conducted by and under such officer or officers during 
the past official year.2. He must forward? to the Secretary of 
State through the Governor-General in Council the several 
reports dealing with the, total expenditure in India in each 
year with his detailed comments on each report, and may ~~ 
also offer such further comments of a general nature on all 
of them as he may think fit. Besides, he has* various 
other duties and powers regarding audit and accounts, and 
has also certain disciplinary powers over officers of the 
Indian Audit Department of any class lower than Class 1. 
He may even dismiss from service any officer of the 
Indian Audit Department other than an officer appointed 
thereto by the Secretary of State in Council or the Governor- 
General in Council. 


1 E. g., the head of an office of accounts or of audit who is 
immediately subordinate to the Auditor-General. 

2 Ibid. 3 Ibid. 

* Jbid. Rules re. the Auditor-General in India made under Section 
Beg of the Government of India Act. 

5 Ibid. 
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\ divided heads ’—The Joint Report- on the post-Reforms financial 
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The existing financial arrangements: Allocation of revenue—Alloca- 
tion of share’ in the Income-Tax—Provincial contributions to the 
Government of India—Excess contributions in case of emergency— 
Payment of Government revenues into the public aecount—Advances 
by the Government of India—Capital expenditure on irrigation works 
—Famine Relief Fund—Provincial borrowing—Provincial Taxation— 
Conclusion. 


The revenues of India are received for and in the name 
of the Crown, and must, subject to the provisions 


be pba of the Government of India Act, be applied for 
J ‘sia and the purposes of the government of India alone. 

their ~~ ‘3 2° 4 . * 

cediciee: They ‘include? all the territorial and other 


revenues of or arising in orb India,’ and, in 
particular, tributes and other Indian-States, 
fines and penalties imposed by any 205% of law in British 
Tiidia, and all property, movable or immovable, in 1 British 
India ‘ escheating “for “want of an’ heir or successor, or 
peering as Done vacantia® for want ofa rightful owner.’ 


Tipe Li perenne ethos eee 


Sigg — 20 of the Goeminossl of India Act. 
2 

| & & Bona vacantia means ‘ those things in which nobody claims a 

, pro ,and which belong to the Crown by virtue of its prerogative,’ 
_ in’ Law-Lexicon, 
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There are to be charged! on these revenues alone— oA 

(1) all the debts and other liabilities of the East India 
Company ; 

(2) ‘all expenses, debts and __ liabilities lawfully 
contracted and incurred on account of the Government of 
India ;’ and 

, (3) all payments under the Government of India Act, 
except so far as is otherwise provided by it. 

But, ‘except for preventing or repelling actual invasion 
of His Majesty’s Indian possessions, or under other sudden 
“and urgent necessity,’ the revenues of India cannot, with- | 
out the consent of Parliament, be used* for Gefraying the 
expenses of any military operations carried on beyond the 
external frontiers of those possessions by His Majesty’s 
forces maintained out of those revenues. This safeguard 
was originally provided in the Government of India Act of 
1858 that it might serve, it was said, ‘as a pecuniary check’ 
on the prerogative of the Crown in regard to the army of, 
India.’* If there were no such provision in the Act, it was 
feared* that the Crown might employ the Indian troops 
‘in wars wholly and.entirely unsanctioned by Parliament,’ 
and that ‘ the whole force of India might be carried to any 
portion of the world.’ The real intention of the framers of 
the Act in making the provision appears, however, to have 
been not so much to limit the prerogative of the Crown (of 
making war or peace) as to protect the revenues of India.> 


‘ 


1. Section 20 of the Government of India Act. , 

2 And if any naval forces and vessels raised and provided by the 
Governor-General in Council are in accordance with the provisions 
of the Act placed at the disposal of the Admiralty, the revenues of 
India must not, without the consent of both Houses of Parliament, be 
applicable to defraying the expenses of any such vessels or forces if 
and so long as they are not employed on Indian naval defence.— 
Section 22 of the Act. j : my 

® See the Earl of Derby’s speech on the Government of India Bill, »— 
1858 —P. Mukherji’s Constitutional Documents, vol. i, pp. 172-73, 
* Ibid. 5 [bid. ; ! 
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But the phrase ‘or under other sudden._and_ urgent 


necessity ’ above is very significant. Under it the revenues 
of India may, without the consent of Parliament, be 
applied to defraying the expenses of any military opera- 
tions carried on by the Indian forces beyond the frontiers 
of India and in any part of the world. So long as, that 
phrase is there, the safeguard provided against the 
improper expenditure of Indian revenues appears to -be 
inadequate. 
The portion of the revenue of India which is remitted 
to the United Kingdom and ‘all money arising 
Accounts . rf 7 
\ of the or accruing in the United Kingdom from any 
ages property or rights’ vested in the Crown for the 
the Bank of purposes of the government of India, or from 
England. the sale or disposal thereof, are to be paid to the 
Secretary of State in Council, to be applied for the purposes 
_ of the Government of India Act. All such revenue and 
money have, except as is otherwise provided in the Act, 
to be deposited in the Bank of England to the credit of an 
account entitled ‘The Account of the Secretary of State in 
Council of India.’ The Secretary of State in Council is 
empowered by the Act to authorize* ‘all or any of the 
cashiers of the Bank of England— 

(1).to sell and transfer all or any part of any stock 
standing in the books of the Bank to the account 
of the Secretary of State in Council ; 

(2) to purchase and accept stock for any such account ; 
and 

(3) to receive dividends on any stock standing to any 
such account’ ; 

and to direct ‘the application of the money to be received 
‘in respect of any such sale or dividend.’ 


1 Section 23 (1) of the Ac 
2 For details see section 24 of zbid, 
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Before the Viceroyalty of Lord Mayo the provincia 
Governments in India had little liberty in respect 


I ¢ 3 : 
ae of their expenditure of the public revenue, 
ments ‘Towards the end of every year,’ writes? 


pilinaeses Sir William Hunter, ‘each Local Government 


oi indiaand presented to the Governor-General in Coun- 


prac cil its estimates of expenditure during the 
ments : coming twelve months. The Governor-General 
introduction 


of financial 12 Council, after comparing these aggregate 
decentrali- estimates with the expected revenue from all 
zation. India, granted to each Local Government such 
sums as could be spared for its local services.’ The 
provincial Governments, says another distinguished autho- 
rity,” ‘could order, without the approval of the Supreme 
Government, and without its knowledge, the adoption of 
measures vitally affecting the interests of millions of 
people ; they could make changes in the system of adminis- 
tration that might involve serious consequences to the 
State ; they could, for imstance... , alter the basis on 
which the assessment of the land revenue had been made, 
but they could carry out no improvements, great or small, 
for which the actual expenditure of money was required. 
If it became necessary to spend 420 ona road between 
two local markets, to rebuild a stable that had tumbled 
down, or to entertain a menial servant on wages of 10s. 
a month, the matter had to be formally reported for the 
orders of the Government of India.’ This system was 
devised undoubtedly to ensure economy in public expen- 
diture, but in practice it acted in a way most unfavourable 


to economy. As Sir William Hunter has remarked,* ‘The iy 
Local Governments were under no compulsion to adjust 


1 The Earl of Mayo, p. 150. 
ee Strachey, ia: Lis ministr } 
? See Strachey, /ndia; Lis Ad: tration and Progress pris 
edition), F vt 112-13. ea Sa) 
° The Earl of Mayo, pp. 150-5}. 
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their expenditure to any limited scale of income, and 
several of them fell into the habit of framing their demands 
upon the Imperial Treasury, with an eye rather to what 
they would like to spend than what was absolutely required. 
‘Practically,’”’ writes one who had the official control of the 
system, ‘‘ the more a Government asked, the more it got ; 
the relative requirements of the Local Governments being 
measured by their relative demands. Accordingly they 
asked freely and increasingly. Again, knowing that any 
money saved at the end of the year was lost to the provin- 
cial administration, a Local Government was little anxious 
to save.’’’ In such circumstances, the distribution of the 
public income, as Sir Richard Strachey! wrote at the time, 
‘ degenerated into something like a scramble,in which the 
most violent had the advantage, with very little attention to 
reason ; as local economy brought no local advantage, the 
stimulus to avoid waste was reduced to a minimum, and as 
no. local growth of the income led to local means of 
improvement, the interest in developing the public revenues 
was also brought down to the lowest level.’ Other unhappy 
consequences of this system were frequent conflicts of 
opinion between the Government of India and the provin- 
cial Governments, and ‘interference by the former not 
only in financial but in administrative details with which the 
local authorities were alone competent to deal.’” 

A scheme to remedy this state of affairs and also to secure 
a more economical and efficient financial administration was 
_ devised by Sir Richard Strachey in 1867. . The underlying 
principle of the scheme was that ‘each provincial Govern- 
ment must be made responsible for the management of its 
own local finances.’* The scheme was adopted by Lord 
Mayo’s Government, which issued on December 14, 1870, a 


+ See p. 113 of Sir John Strachey’s Jndia: Its Administration and. 
YORVESS. : : i 
i 4 Ibid. ; 
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Resolution embodying it. Under this Resolution, which 
was in due course approved by the Secretary of State in 
Council, ‘ certain heads of expenditure were handed over to 
the more unfettered? control of Local Governments, together 
with the means of providing for them, consisting partly of 
the receipts under the same heads, and partly of a fixed 
consolidated allotment from the Imperial revenue. The 
Governments were to use as they pleased any surplus, 
but to make good (by the exercise of economy and, if 
necessary, by raising local taxes) any deficit, resulting from ') 
their administration.’ 2 Thisis popularly known as Lord 
Mayo’s Decentralization Scheme of 1870. 

The system of financial decentralization thus initiated by 
the Government of Lord Mayo was extended in 1877 during 
the Viceroyalty of Lord Lytton, and was further developed 
during the administration of later Viceroys by quinquennial, 
and other kinds of settlements. The objects. which the 
authors of these settlements aimed at ‘were® to give the 
Local Governments a strong inducement to develop their 
revenues and practise economy in their expenditure, to 
obviate the need for interference on the part of the Supreme 
Government in the details of Provincial administration, and 
at the same time to maintain the unity of the finances in 
such a manner that all parts of the administration should 
receive a due share of growing revenues required to meet 
growing needs, and should bear in due proportion the 
burden ‘of financial difficulties which must be encountered 
from time to time.’ The system which was finally evolved 
and which was in force before the Reforms is known as the 


1 J.e., each local Government was empowered, subject to certain 
restrictions, to allocate the resources placed at its disposal as seemed 
best. 

2 See para. 2 of the Resolution by the Government of India on the © 
extension of Provincial Finance) dated ig ere! 30, 1881.— Vide 
P. Mukherji’s Constitutional Documents, vol. i p. 631. - MET 

3 Imperial Gazetteer, vol. iv, 190. — ; ah Fi ¢ 
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system of ‘ divided heads.’ Under it the proceeds of certain 

heads of revenue were taken by the central 
rot omar Government ; those of certain others were made 
of ‘divided over to the provincial Governments to enable 
— them to meet their expenditure on the ordinary 
provincial services; and those of the remaining heads were 
divided between the central and the provincial Governments. 
Similarly, the heads of expenditure were classified as wholly 


eentral, wholly provincial, and partly central and partly 


provincial.! The receipts and-expenditure in England were 
classed as central.2. The central Government received? 
the whole of the revenue under the heads Opium, Salt, 
Customs, Tributes from Indian States, Post Office, Telegraph, 
‘Railways (with the exception of one small line), Mint, and 
Military Receipts, and were ‘ responsible for the expendi- 
ture under the corresponding heads, as well as for Home 
charges and the bulk of the expenditure under the head 
Interest on Debt.’ The two most important heads of 
revenue which weredivided, were Land Revenueand Income- 
tax.* Excise was a divided head in some provinces and a 
provincial head in others.5 

But, though the provincial Governments had to a large 
extent a-free hand in administering their share of the 
revenue, they had ‘ no inherent legal right’ to it. Their 
financial administration was subject to the general super- 
vision of the Government of India, and they were bound by 
a number of restrictions on expenditure.® ‘For any large 
and costly innovations’ they had to depend ‘on doles out of 
the Indian surplus.’”? They had no borrowing powers, nor 
could they impose any tax without the sanction of the 
Government of India. In respect of financial matters, as in 


2 See p. 147 of The Fifth Decennial Report. * Ibid. ° Ibid. 


coat Report, para. 203. 5 Ibid. 
be Fifth Decennial Report, p. 147. it 
7 Joint Report, para. 201. 


aes 


* 


FINANCE 473 


respect of all others, the provincial Governments had, and 
exercised, only delegated authority. 

Such was the character of the financial arrangements 
between the central and the provincial Govern- 


The Joint a 

Reporton | ments just before the introduction of the Reforms. 
abit The authors of the Joint Report were of opinion! 
financial that, though these arrangements were undoubt- 
ps edly an advance upon the earlier centralized 


system, they constituted no more than a half-way 
stage. They held, further, that, if the popular principle 
was to have fair play at all in the provincial Governments, 
it was imperative that some means should be found of 
securing to the provinces entirely separate revenue 
resources. Accordingly, they recommended the abolition | 
of the system of divided heads, the entire separation of the | 
resources of the central and the provincial Governments, and 
also ‘a complete separation of the central and provincial 
budgets’. To these ends they outlined a scheme? in 
their Report. As it was found that, as a result of this 
re-atrangement, there would be a large deficit in the 
Government of India’s budget, they proposed a,plan for 
meeting the deficit by means of contributions from the 
provinces. Their suggestion was that each province 
should contribute to the Government of India 87 per cent. 
of the difference between its gross revenue under the 
allocation of resources proposed in their Report and its 
gross expenditure.* As this would impose a very much 
heavier burden upon some provinces than upon others, they 
also advised * that-it should be one of the duties of the 
periodic commission which they proposed should be 


1 Joint Keport, para. 109. 


? See Joint Report, paras. 200-11, 
* The power to levy contributions sath the provinces was taken 


in Section 45A (2) of ra mae 
. (Cee Jala RAR, paras. 206 ane 207. Saki, a 


| 
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appointed to examine the development of constitutional 
changes after ten years’ experience of their working, to 
reinvestigate the question of the provincial contributions 
to the Government of India. But the Government of India 
pressed, in its first Despatch! on Indian Constitutional 
Reforms, for an earlier treatment of the matter, and urged 

that a Committee on Financial Relations should 
— be appointed to advise fully upon the subject, so 
mitteeon that each province might know exactly how it 
pea stood when the new regime started. The Joint 

Select Committee accepted and endorsed this. 
recommendation of the Government of India.2 A 
Committee consisting of three members, was accordingly 
appointed by the Secretary of State with the following 
terms of reference? :— 

‘To advise on— : 

_/ (A) the contributions to be paid by the various provinces 
to the central Government for the financial year 1921-22; 
(2) the modifications to be made in the provincial 
contributions thereafter with a view to their equitable 
distribution until there ceases to be an all-India deficit ; 
(3) the future financing of the provincial loan accounts ; 
and ’ 

__ (4) whether the Government of Bombay should retain 
any share of the revenue derived from income-tax.’ 

The Committee was presided over by Lord Meston and 
is, therefore, popularly known as the Meston Committee. 
It recommended a scheme of contribution which was differ- 
ent in certain material respects from the scheme proposed by 
the authors of the Joint Report. Further, its scheme differed 
from the latter also on the question of the heads of revenue 


> Vide para. 61 of the Despatch of March 5, 1919. 
* The Joint Select Committee’s Report on Clause 41, G.1. Bill, 1919. 
* Vide para. 3 of the Report of the Financial Kelations Committee. 
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to be allocated to the provinces. The authors? had propos- 
ed that the central Exchequer should receive the whole 
of the Income-tax and the revenue from General Stamps; 
and that the provinces shouid retain the entire receipts 
from Land revenue, Irrigation, Excise and Judicial Stamps, 
while they (i.e., the provinces) should be wholly responsible 
for the corresponding charges and for all expenditure in con- 
nection with famine relief. The Meston Committee agreed 
with them that the whole of the Income-tax/proceeds should 
be credited to the central Government, but differed from 
them in that it advised that General Stamps should be made 
a provincial head throughout.2 The recommendations of 
this Committee as modified by the Parliamentary Joint 
Select Committee, and as further modified* subsequently, 
constitute the basis of the existing financial arrangements 
between the Government of India and the provincial 
Governments. 


. . . 5 
The existing Under the existing financial arrangements The 


financial provincial Governments® derive their revenue 
i pees from the following sources, namely :— 
allocation (1) balances (if any) still standing at the 


of revenue. credit of the provinces ; 


1 See the Meston Committee’s Report, para. 5, and the Joint ly 
para. 
2 "The Meston Committee’s Report, para. 8. 


® See the ‘Second Report from the Joint Select Committee on the 


Government of India Act, 1919 (Draft Rules)’, Part I, 
* See App. U. 
5 See Devolution Rule 14.—App. B. 

The revenues of Berar have been allocated to the Government of 
the Central Provinces. This allocation is subject to the following 
conditions, namely :— 

(1) the Government of the Central Provinces is to be responsible 
for the due administration of Berar ; and 

(2) if in the opinion of the Governor-General in Council 
has not been made for the expenditure necessary for the safety and 


tranquillity of Berar, the allocation is*to be terminated by of 


the Governor-General in Council, to be diminished by such | 
amount as the Governor-General in Gosiden eaay, Givoct.--Devot tion ©! 


Rule 14. Also see Appendix U. ® Of Governors’ provinces. _ 
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(2) receipts accruing in respect of provincial subjects ;* 
(3) recoveries of loans and advances given by the 
provincial Governments and of interest paid on such loans; 
(4) payments made to the provincial Governments by 
the Government of India or by one another for services 
rendered or otherwise ; 
~ (5) the proceeds of any taxes which may be lawfully 
imposed for provincial purposes ; 
(6) the proceeds of any loans which may be lawfully 
raised for provincial purposes ; “A 
(7) a share (determined in the way described below) ‘in 
the growth of revenue derived from Income-tax collected 
in ‘the provinces, so far as that growth is attributable to 
an increase in the amount of income assessed’; and 
(8) any other sources which the Government of India 
may declare to be sources of provincial revenue; (for 
instance, fees charged in respect of the grant or renewal of 
‘licences under the Indian Arms Rules, 1920, have been 
decijared to be a source of provincial revenue). 
Though the authors of the Joint Report urged the 
importance of the entire separation of central 
Allocation ie = 
of sharein {fom provincial finance, the separation has 
~ Income- not, however, been completely effected. As 
the recommendations of the Meston Committee, 
and specially those which related to the allocation of the 
heads of revenue, aroused strong dissatisfaction in some 
provinces, particularly the three presidencies, the Joint 
Select Committee suggested, on grounds of policy, that 
there should be granted to all provinces some share in 
the growth of revenue from taxation on income so far as 
the growth would be due to an increase in the amount of 
income assessed.2 Thus Income-tax continues to be a 


1 See The Government of India Act, published by the Government 
of India, p. 188. 
sf ‘ie Joint Select Committee’s Second Report on Draft Rules, 
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4 
divided head even under the Reforms. The manner in 
which the provincial share of the tax is determined is as. 
follows :—If the assessed income of any year! subsequent 
to the year 1920-21 exceeds in a Governor’s province the } 
assessed income of the year 1920-21, the province is|) 
entitled to receive ‘an amount calculated at the rate of three | 
pies in each rupee of the amount of such excess.’ As 
regards the cost of the Income-tax establishments in the 
provinces, the central Government has been bearing it 
entirely since April 1, 1922.° 

It ‘may also be noted here that ‘it is not permissible * 
to incur expenditure from central revenues on provincial 
subjects or to make assignment from central to provincial 
revenues for expenditure on a provincial subject, except in 
so far as such expenditure may be necessary in connection 
with matters pertaining to a central subject, in respect of 
which powers have been conferred by or under any law 
upon a local Government.’> 

The provincial Governments, with the exception of the 
Provincial Government of Bihar and Orissa, were required 
contribu- to make annually a total contribution of 983 
ped lakhs of rupees, or such smaller sum as might 
Government be determined by the Governor-General in 
of India. Council, to the Government of India.® In 
the financial year 1921-22 the contributions paid to the 


—_— 


1 The assessed income of any year subsequent to the year 1920-21 
means ‘the amount of income brought under assessment under the 
Indian Income-tax Act, 1918, in that year in respect of which income 
tax is collected, whether in that year or thereafter.’—( Revised) 
Devolution Rule 15. See ibid. for further details. 

2 See Jbid, For further details see App. B. 
we’ nee Legislative Council Proceedings, vol, vii, No, 1, 

>? 

* Note to Resolution No. 1448-E.A.—Zhe Gazette of India, 
October 7, 1922, Part I, p. 1214. 

3 Or for: payment for services rendered “ah local Government, 

® See Devolution Rule 18.—Appendix 
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Government of India by the local Governments mentioned 
below were as follows ? :— 


Name of Province Contributions 
sn lakhs of rupees) 

Madras _... i .. 348 
Bombay... Ses tee Oe 
Bengal “89 nes paces SEs 
United Provinces ome Si. Hee 
Punjab sit are So ae 
Burma hove sae MO 
Central Provinces and Ber ar ea 44 
Assam a sit sae 


This scale of contributions for the year 1921-22 had been 
determined on the advice of the Meston Committee. The 
province of Bihar and Orissa had been exempted from the 
payment of any contribution on account of its inability 
to pay anything. ‘The apparently favoured treatment of 
some provinces, Bengal and Bombay for instance, was, as 
_the Meston Committee had pointed out,” due to two réasons. 
| First, they had been light gainers in the distribution of 
|" revenues under the Reforms. Secondly, their indirect contri- 
j | butions to the central Government through Customs and 
| Income-tax were considerable. The Joint Select Committee 
recommended that in no case the initial contribution payable 
by any province should be increased. 

If, however, for any financial year the Government of 
India determined as the total amount of the (provincial) 
contribution a sum smaller than that payable in the preced- 
ing year, a reduction was to be ‘ made in the contributions 
of those local Governments only whose last previous annual 
contribution exceeded the proportion specified (hereinafter) 
of the smaller sum so determined as the total contribution’ ; 


2 See Devolution Rule 17 in Appendix B. 
* See spies 22 of the Meston Committee’s Report. 
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and any reduction so made was-to be proportionate to such 
excess ? :— 


Madras... ia ... > 17-90ths 
Bombay ... vee ... 13-90ths 
Bengal... ie ... 19-90ths 
United Provinces we ... 18-90ths 
Punjab ba pee ...  9-90ths 
Burma. {... Nee tees ... 6§-90ths 
Central Provinces and Berar ..  5-90ths 
Assam... py .-» \24-90ths 


The Select Committee appointed by Parliament to revise 
the draft Rules made under the Government of India 
Act, recognized the peculiar financial difficulties of the 
presidency of Bengal under the new scheme of provincial 
finance. It therefore commended the case of Bengal 
to the special consideration of the Government of 
India.2, In view of this special recommendation of the 
Committee and also in view of the strong and persistent 
protest of the Government of Bengal against the whole 


basis of the post-Reforms Financial Settlement, the Govern-| 


ment of India exempted Bengal from the payment of any 
contribution for six years with effect from the year 1922-23.9 

The Select Committee had also urged that the Govern- 
ment of India and the Secretary of State in Council should, 
in regulating their financial policy, make it their constant 
endeavour to render the central Government independent 
of provincial assistance at the earliest possible date. The 
Government of India announced in 1922 its intention of 
shaping its financial policy towards the reduction, and 


+ Devolution Rule 18. See Appen 


Woy Joint Select Committee’s Second “Report on a Draft mae. 


Part 
. Vide the Bengal Legislative Council Proceedings, Feb. 20th, 1928 
meer Joint Select Committee’s Second Report on Draft Rules, 
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ultimate extinction, of the provincial contributions ; but at 
the same time it declared its inability to give any under- 
taking as to the definite period within which the contribu- 
tions would be abolished or as to the pace of their 
reduction.1. The Secretary of State also expressed his 
concurrence with the Government of India in this policy.” 
We are glad to note here that effect has since been given 
to this policy. The Government of India’s Budgets. for 
1925-26 and 1926-27 ‘ effected a reduction in the provincial 
contributions amounting to 3°75 crores or,. if the Bengal 
contribution be included, a. reduction from 9°83 crores by 
4-38 crores to 5°45 crores;’? and the Budget for the year 
' 1927-28 provided for the complete remission, temporarily 
for that year, of the provincial contributions.* Further, 
they have been completely and finally remitted by the 
Government of India with effect from the year 1928-29.° It 
need not perhaps be pointed out that this final and complete 
abolition of the provincial contributions is undoubtedly 
one of the most important financial measures adopted 
by the Government in recent years.® Its beneficial effect 
will be far-reaching. As some of the provinces,” however, 


1 Vide the Despatch of the Government of India to the Secretary of 
State, dated July 13, 1922, on financial contributions, etc. 

® Vide the Reply of the Secretary of State to 27d. 

3° Budget tor 1927-28 (Government of India), pp. 136-39. * Ibid. 

5 Sir Basil Blackett’s Budget speech on Feb. 29, 1928. "See App. U. 

’ For instance, Bengal. ‘When the Government of Bengal put 
their case before the (Simon) Commission, one of the most important 
points that they will urge is that the Financial Settlement was wrong 
ab initio and treated Bengal most unfairly, and that it was largel: 
owing to the shortness of funds that the working of the retarnek 
constitution in Bengal has been so hampered and that Ministers have 
found it so difficult to carry on. The Government of Bengal will put 
in the forefront of their case a claim for a complete revision of the 
Financial Settlement, at any rate so far as Bengal is concerned, and 
unless that is done, I am convinced that all parties will be unanimous 
in thinking that the successful working of the new constitution will be 
impossible in Bengal, however good that constitution may be in other 
be in ye ay the Budget speech of the Finance Member, Bengal, on 

eb, 20, 5 
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are still in financial difficulty, what is necessary now is 
such a new re-allocation of revenues between the central and 
provincial Governments as will enable them each to: incur 
all necessary expenditure and, at the same time, to balance 
their Budgets. While we are writing these pages, the 
question is engaging the attention of the Simon ' Com- 
mission. 

In cases of emergency any provincial Government may 
be required by the Government of India, with the sanction 
of, and subject to the conditions approved by, the Secretary 
of State, to make a contribution to the central Govern- 
ment.2 Any such contribution payable by a provincial 
Government must be the first charge on its revenues, and 
must be paid ‘ in such instalments, in such manner, and on 
such dates, as the Governor-General. in Council may 
prescribe.’ ° 

The revenues of the Government of a province are 
ajmaiuiljah required to be paid into the public account, of | 
Goverament Which the Governor-General in Council is the 
Piha custodian, and to be credited to the Government 
public of the province.* The Governor-General in 
account, Council may prescribe by order, with the previous 
sanction of the Secretary of State in Council, the procedure 
to be followed ‘in the payment of moneys into, and in the 
withdrawal, transfer and disbursement of moneys from 
the public account, and for the custody of moneys stand- 
ing in the account.’* He may, by such order, delegate 
power in these respects to the Auditor-General, the Control- 
ler of the Currency and to local Governments. 

If a local Government is not permitted by the Govern- 
ment of India to draw any portion of its balance with the 
latter, the latter must pay interest to the former in respect 
of the same. The Government of India may also 7 a 


* See ch, xxv. * Devolution Rule 19.,, ° /bid. 20. — * Zoid. 16. 
31 / 
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local Government interest on its surplus balances on such 
conditions as it may, with the approval of the Secretary of 
State, prescribe.’ 
The Government of India may at any time make? toa 
local Government an advance from its revenues 
Advances by § eee 
the Govern. ©0 Stich terms as to interest and repayment as it 
ment of may think fit. Ifa local Goverment has not yet 
essen paid off its debts to the Government of India, 
-which it owed to the jatter on April 1, 1921, on account of 
advances made from its provincial loan account,® it is 
required to pay interest thereon-on such dates as may be 
fixed by the Governor-General in Council, and, in addition, 
to repay, by annual instalments, the principal of the debt by 
March 31, 1933, unless the Government of India otherwise 
directs.* 
The capital sums spent by the Government of India ‘ on 
the construction in the various provinces of 
cg alt productive and protective irrigation works and 
irrigation of such other works financed from loan funds as 
works, may be handed over to the management of local. 
Governments’ are to be treated as advances made to the 
local Governments by the Government of India.> Such 
advances will carry interest payable on such dates as 
may be fixed by the Governor-General in Council. 
The payment of interest on loans and advances made to 
provinces and the repayment by the latter of the principal 


1 Devolution Rule 22. 

2 Ibid., 25. : 

® The provincial loan account is the name of the account of loans 
and advances given by each provincial Government to local bodies, 
pw igure rds, etc. Before the Reforms these loans and 

vances were financed by the central Government, but now each 
province finances its own loan transactions.—See Wattal’s Financial 


in British India, p. 324; see also the Meston Com- 
mi ; Report, Chap. V. - : ; 
* Devolution Rule 23. 


5 Ibid., 24. ois 
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of the debt which they owed to the central Government ote 


April 1, 1921, are to have priority over all other charges on 
their revenues, except any contributions payable to the 
Government of India. 
Shortly before the Reforms, Se catitaes on famine relief 
was made a divided head, the cost being borne 
Sane by the central and the provincial Governments 
Pund. in the proportion of three to one.* The authors 
of the Joint Report stated | that, as land revenue 
would be made a provincial head when the) redistribution of 
resources as proposed in their Report would be effected, 
the provinces should take over the very heavy liability for 
famine relief and protective works.* Accordingly, it has 
beén laid down in Devolution Rule 29 and Schedule IV* to 
the Devolution Rules, as subsequently amended, that the 
local Governments mentioned below must, save as other- 
wise provided, ‘make in every year beginning with the 
financial year 1929-30 provision in their budgets for ex- 
penditure upon the relief of famine of such amounts 
‘respectively (hereinafter referred to as the annual assign- 


ments), as are stated against each’ :— ; 
Rs. 


Madras she ...  3,00,000 
Bombay baw ... 12,00,000 
Bengal is ...  2,00,000 
United Provinces ... 16,00,000 
Punjab tee ...  2,00,000 
Bihar and Orissa ...  3,00,000 


Central Provinces ...  4,00,000 


1 Devolution Rule 26. 

2 Joint Report, para. 108. 

3 Jbid,, para. 

* Schedule IV, as it originally was, has been amended with effect 
from 1929-30. The amended schedule is given in the text.— — Vide the 
Government of India’s Home Department Wo F. tenant io dated 
Septettibes 27, 1928. See also 45 ay 559-62 post. 
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" - It is provided, however, that no annual assignment need 
‘be greater than is necessary to bring the accumulated total 
of the famine relief fund up to the amount specified below. 
The annual assignment provided for in the budget of a 
province must not be spent except upon the relief of 
famine. But if any portion of the assignment is not so 
spent, it is to be transferred to the-famine relief fund of the - 
province. The local Government, in making provision in 
its budget for the annual assignment, must include in 
demands for grant such portion of the assignment as is. 
proposed to be spent on the relief of famine. The balance 
required to make up the total of the annual assignment 
must be transferred to the famine relieffund. The famine 

| relief fund will consist of (a) the amount outstanding at the 

/eredit of the famine insurance fund! maintained till 

1928-29, and (4) the unspent balances of the annual assign- 
ments for each year transferred to the fund, together with 
any interest which may accrue on these balances and any 
recoveries of interest and principal in respect of loans 
granted to cultivators under this Schedule. The local 
Government may in any year suspend temporarily the 
provision of the annual assignment ‘ when the accumulated 
total of-the famine relief fund of the province is not less 
than the amount specified below ’:— 


Rs. 
Madras ae +. 40,00,000 
Bombay as ... 75,00,000 
Bengal as .». 12,00,000 
United Provinces ... 55,00,000 
Punjab os «.. 20,00,000 
Bihar and Orissa +. 15,00,000 
Central Provinces ... 45,00,000 


se Till the end of the financial year 1928-29 the fynd was known as 
the famine insurance fund. See foot-note 4 on page 483. 
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The famine relief fund must form part of the gene a) 


balances of the Government of India which ‘must pay at 





the end of each year interest on the average of the balances . 


held in the fund on the last day of each quarter,’ Such 
interest must be credited to the fund. The local Govern- 
. ment may at any time spend the balance at its credit in the 
fund upon the relief of famine. Under certain conditions* 
the excess balance * in the famine relief fund may be spent 
for other purposes ; e.g., protective irrigation works, the 
grant of loans to cultivators, etc. ... If any doubt arises 
as to whether the purpose for which it is proposed to spend 
any portion of the annual assignment or the famine relief 
fund or the excess balance thereof is one of the purposes 
specified in this Schedule, the decision of the Governor 

thereon will be final. 
As has already been stated, the provincial Governments 
‘in India had no power of borrowing before th 


Provincial Reforms, because they ‘ possessed no separate! 


borrowing, 


borrow.’ The authors of the Joint Report felt, however, 
that, if the provincial Governments were to enjoy such real 


measure of independence as would enable them to pursue 


their own development policy, they must be given some 
powers, however limited, of raising loans.* Section 30(1a) 
of the Government of India Act has made provision to this 
effect. It empowers a local Government to raise, on behalf 
and in the name of the Secretary of State in Council, money 


resources on the security of which they could 


ite 


on the security of the revenues allocated to it, and to make — 


‘proper assurances for that purpose, and provides for the 
framing of Rules relating to the conditions under which 
this power of borrowing may be exercised. 

Under the existing Local Government (Borrowing) 
Rules,* a local Government may raise loans on the 


*. 1 See App. B, Schedule IV, cl. 8, ® See lbid. 
$ Joint Report, para. 1ll. \ | * See Appendix C. 


| 


1 
cannot raise any such Joan ‘without the sanction (in the 
case of a loan to be raised in India) of the Governor- 
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security of its revenues for certain purposes.t But it 


General in Council, or (in the case of a loan to be raised 
outside India) of the Secretary of State in Council.’ The 
Governor-General in Council or the Secretary of State 
in Council, as the case may be, may, in sanctioning the 
raising of a loan, specify the amount of the issue and 
the conditions under which it can be raised.. Every 
application for the sanction of the Secretary of State in 
Council must be forwarded through the Governor-General 
in Council. 

Every loan raised by a local Government is a charge on 


‘the whole of its revenues, and all payments! in connection 
/with it have priority over all other charges of the local 


Government except— 
QQ) its contribution (if any)* to the Gonqainees of 
India, 
(2) the interest payable by it on advances made to it 
by the Government of India, and 
_(3) the interest due on all loans previously raised by it. 
Before the introduction of the Reforms, the provincial : 
~ Governments could not impose any tax without 
hades oagg the sanction of the Government of India. The 
authors of the Joint Report proposed that some 


means of enlarging the taxing powers of the local Govern- 


ments must, if possible, be found. They advised that the 
best means of freeing the provincial Governments in this 
respect would be to schedule certain subjects of taxation as. 
reserved for the provinces, and to .retain the residuary 


powers in the hands of the Government of India, with whom 


+ See Appendix C. 

? The provincial contributions have been ahglished with effect from» 
1928-29. See page 480 ante ; 

* The Joint Report, para. “10 
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would rest the ultimate responsibility for the security of is 


the country.4_ Accordingly, it has been provided by Rules? 
made under the Government of India Act as follows :— 
The Legislative Council of a province may, without the 
previous sanction of the Governor-General, make and take 
into consideration any law imposing, for the purposes of 
the local Government, any tax included in Schedule I 
below. It may also, without the previous sanction of the 
Governor-General, make and take into consideration any 
aw imposing, or authorizing any local authority to impose, 
for the purposes of such local authority, any tax included 
in Schedule II below. It is open to the Government of 
India to make, at any time, any addition to the taxes 
enumerated in Schedules I and II referred to above. 


SCHEDULE I 
1. A tax on land put to uses other than agricultural. 
_ _2. A tax on succession or on acquisition by survivorship 
in a joint family. 
3. A tax on any form of betting or gambling permitted 
by law. 
A tax on advertisements. 
A tax on amusements. 
A tax on any specified luxury. 
A registration fee. 
A stamp duty other than duties of which the amount 
is fixed by Indian legislation. 


EO Ss ed 


SCHEDULE II 


(In this Schedule . the word ‘tax’ includes a cess, rate, 
duty or fee.) 
J° 1. & toll. 
“2, A tax on land or land values. 


* The Joint Report, para. 210. 


=_ 


2 See A E for the Scheduled T: Rules. See also Section 
-80A (3) of the Act. 3 a - 
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. 3... A tax on buildings. 
4, A tax on vehicles or boats. 
5. _A tax on animals. 
6. _A tax on menials and domestic servants. 
7., An octroi. 
8. A terminal tax on goods imported into, or exported 


from, a local area in which an octroi was levied on or before 
July 6, 1917. 

9, A tax on trades, professions and callings. ‘ 
10. A tax on private markets. oe 
11. A tax imposed in return for services rendered, such 

as— 
(a) a water rate ; 
(6) a lighting rate ; 
(c) a scavenging, sanitary or sewage rate ; 
(d) a drainage tax ; 
(e) fees for the use of markets and other public 
conveniences. 

It may be noted in this connection that action has already 
been taken by several provincial Governments under the 
powers conferred on them by the Scheduled Taxes Rules. 

In conclusion, we may state here that the financial posi- 
~ tion of the provincial Governments should be 
Conclusion. : ‘ : 

further improved and their solvency secured, if 
necessary, by a redistribution? of the heads of revenue and 
expenditure between them and the central Government ; 
and that the provincial Governments should be vested with 
far more extensive powers of taxation and with a more 
unfettered authority to borrow money on the security of 
their revenues. The existing restrictions on their borrow- 
ing powers have been imposed in order, it is said, to prevent 
harmful competition with the Government of India in the 


An Sie Appendix E for the Scheduled Taxes Rules. See also 
Section 80A (3) of the Act. 2 See Appendix U in this connexion. 
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jloan market. But such restrictions are incompatible with 

| provincial autonomy. jIn Canada, the legislature of each 
province can make laws ‘in relation to the borrowing of 
money on the sole credit of the province.’! If it is argued, 
however, that such provincial laws may be disallowed by 
the Governor-General of Canada in Council and, there- 
fore, the borrowing powers of the provinces in Canada are 
really limited and subject to the control of the central Gov- 
ernment, it may be said in reply that, since the Governor- 

., seine of India can veto any provincial Act, the provincial 
egislatures here should be allowed to make laws empower- 
ing the local Governments to borrow money on the security 
of their revenues, and that the existing restrictions on their 
borrowing powers should be removed. In the United States 
also, the central Government cannot exercise any control 
over the borrowing powers of the State Governments. 
There are, however, some restrictions on the borrowing 
powers of the State legislatures, but they have been imposed 
by the State Constitutions, and not by the central Govern- 
ment.” - 


+ See Section 92 of the British North America Act, 1867. 
? Bryce, American Commonwealth, vol. i, p. 530. 


CHAPTER XXIV 


THE JUDICIARY' AND THE ECCLESIASTICAL 
ESTABLISHMENT 


The High Courts in India and the Privy Council—Constitution of 
the Judicial Committee of the Privy Council—Constitution of High 
Courts—Provision for vacancy in the office of Chief Jystice or any other__ 
Judge— Salaries, etc. of Judgesof High Courte<%erisdiction of Hight? 
Courts—Exemption from jurisdiction of High Courts—Certain acts 
to be misdemeanours—Judicial Commissioners—Subordinate Judici- 
ary: Inferior Criminal Courts—Inferior Civil Courts—Juries and 
Assessors — Advocate-General—Ecclesiastical Establishment—Salaries 
and allowances of Bishops, etc. 


Ina preyiqus chapter we have dealt with the functions 
of the High Courts in India as interpreters of our 

The High Constituti 3 ri 
Courts in onstitution and shown how they guard against 
Indiaand = legislation inconsistent with it. But théy are 
oar not the final interpreters of the Constitution like 
the Supreme Court of the United States in 
America. An appeal from the decision of a High Court on 
a matter.which concerns the interpretation of the Constitu- 
tion may be de to the Judicial arr sie Privy 
Council. e Privy Council is also the Supreme Court of 
Appeal in respect of certain other classes of Indian cases. 
According to The Imperial Gazetteer of India,? ‘in civil 
matters an appeal at present lies (2) from a final décree 
passed on appeal by a High Court or other court of final 
appellate jurisdiction; (6) from a final decree passed by 
a High Court in the exercise of its original jurisdiction ; 
and (c) from any other decree, if the case is certified by the 
1 For a short history. of the’ Judiciary in India see The Imperial 


Gazetteer of India, vol. iv, pp. 142-46 ; see also Ilbert’s Government of 
woe (1916), pp. 268-73. 


iv, p. 152. 
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High Court to be fit for appeal to the Privy Council. In 
the first two cases the value of the subject-matter of the suit. 
in the court of the first instance must be Rs. 10,000 or up- 
wards . . . and, when the decree (of a High Court) appealed 


from affirms the decision of the court immediately below,. 


the appeal must also involve some substantial question 
of law. In criminal cases a right of appeal is given— 
subject to the opinion of the High Court that the case is 
a fit one for appeal—from any judgment, order, or sentence 
of a High Court made in the exercise of original jurisdic-| 
tion, or in any criminal case where a point of law has been 
reserved for the opinion of the High Court.’ Apart from 
these conditions, the Crown has the prerogative ‘to give 
special leave to appeal.’ The Judicial Committee of the 
Privy Council now consists? of the Lords of Appeal in) 
Constitution Ordinary ; of such members of the Privy Council | 
pei cua as hold, or have held, high Judicial office ;* of | 
mittee of the tWO Other Privy Councillors if appointed by the | 
Privy Coun» Crown; and ‘of one or two former Indian or 
~ colonial judges appointed for the purpose.” 
Though the number of the members of the Committee is 
thus large, only four of its members need be actually 
present when a case is heard.t Every decision of the 
Committee is submitted in the form of ‘ advice to the Crown’ 
and ‘ must bear the appearance at least, of unanimity.’ ; 
It may be mentioned here that, suggestions have been. 


| 


4 


made by many Indian statesmen that, since India is - 


‘marching towards Responsible Government,’ it should 


have, before long, a Supreme Court of Appeal of itsown.® | 


1 The Imperial Gazetteer, vol. iv, p. 152. 
? Lowell, Government of England, vo}. ii, pp. 466-67. ; 
° In the United Kingdom, or (not exceeding seven in npmber) ; 
in fhe ee, * See Ogg’s Governments of Europe, p. 175. 
eee . 
® See Sir Lej Bahadur Sapru, The Jndian Constitution, pp. 145-51. 
« The Nehru Committee has also recommended the establishment of a 
Supreme Courtim India. u x 4 eae 
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The establishment of such a Court will not be, it is held, 
incompatible with the continuance of India’s connection 
with Britain.1 Nor will it in any way affect the Crown’s 
prerogative to grant leave to appeal to the Privy Council. 
What is really contemplated is that the right of appeal to the 
Privy Council will be limited, in the event of the establish- 
ment of a Supreme Court, only to certain special classes of 
cases. 
There are at present High Courts in Bengal, Madras, 
Bombay, the United Provinces,* Bihar and 
Constitution Orissa, Burma and the Punjab. They have been 
— established by Letters Patent issued by the 
Crown under the authority of Parliamentary 
enactments. ‘The Crown is also empowered to establish 
by Letters Patent additional High Courts, if necessary, 
and confer on them ‘any such jurisdiction, powers and 
authority as are vested in or may be conferred’ on any of 
the existing High Courts. The Indian Legislature has 
power, with the previous approval of the Secretary of State 
in Council, to make a law abolishing * any High Court. 
Each High Court is to consist 5 of a Chief Justice and 
as many other Judges as the Crown may, subject to what 
follows; think fit to appoint. The maximum number of 
Judges of a High Court, including the Chief Justice and the 
additional Judges, if any, who may be appointed by the 
Governor-General in Council for a temporary period not 
exceeding two years, is fixed at twenty.© A Judge ofa 
High Court must be” (a) a barrister of England or Ireland, 


+See in this connection Section 73 of the Commonwealth of 
Australia Constitution Act, 1900, and also Section 106 of South 
rica Act, 1909. E 
? The High Court in the United Provinces is styled the High Court 
Judicature at Allahabad. 
_ * Section 113 of the Act. '  # Section 65 (3) of bid. 

5 Section 101 (2) of zbid. © Section 101 (2) of zdid.. 
7 Section 101 (3) of zbid. 3 i 3 
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or a member of the Faculty of Advocates of Scotland, of 


not less than five years’ standing ; or (4) a member of the 
Indian Civil Service of not less than ten years’ standing, 


and having for at least three years served as, or exercised 
the powers of, a District Judge; or (c) a person having 
held judicial office, not inferior to that of a Subordinate’ 
Judge or a Judge of a Small Cause Court, for a period of 
not less than five years; or (@) a person who has been a 
pleader of a chartered High Court, or of any Court! which 
is a High Court within the meaning of Section 3 (24) of the 
General Clauses Act, 1897, for an aggregate period of not 
less than ten years. At least one-third of the Judges of. a 
High Court, including the Chief JiiStice,? but excluding 
additional Judges, must be ‘ such barristers or advocates as. 
aforesaid,’ and at least one-third must be members of the 
Indian Civil Service. The Chief Justice of a High Court 
has rank and precedence before the other Judges of the 
same Court. All the other Judges have rank and prece- 
dence ‘ according to the seniority of their appointments, 
unless otherwise provided in their patents.’ Every Judge 
of a High Court holds his office during the pleasure of the 


1 I.e,, a Chief Court or the Court of a Judicial Commissioner, 

2 Section 101 (4) of the Act. Under this Section the Chief Justice 
of a High Court, according to one interpretation, must be a barrister. | 
‘The position is,’ to quote Sir Tej Bahadur Sapru, ‘ that an Indian 
Vakil Judge may officiate as Chief Justice, but he cannot be con- 
firmed. Some of the most eminent Indian Judges like the late Sir 
Ashutosh Mukherjee, Sir Subramania Aiyar, Sir Narayan Chan- 
davarkar, Sir Pramada Charan Banerjee have officiated as Chief 
Justices, but. . .they could not be confirmed’.—Zhe Indian Con- 
stitution, p. 142. But according to another interpretation, the Chief 
Justice need not bea barrister. Under it, ‘ one-third of the judges of a 
High Court must be barristers. .... . The words ‘‘ ineluding the 
Chief Justice’’ were intended merely to indicate that, in calculating 
the one-third, the Chief Justice must be included in the total to be 
divided by three. By a wresting of the words from their obvious 
significance, a rule has sprung up that the Chief Justice must always 
be a barrister and never a mere Civilian or, still less, a Vakil,’— _ 
London Correspondent’s letter, dated August 16, 1928, to the 
Statesman. ‘ Rik. is 
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Crown.’ He saisy resign his office, in the cane of the High 
Court at Calcutta, to the ( Government of India, and in. other 
ases to the local Government.? In England the Judges 
cof the High Court of Justice and of the Court of Appeal 
hold office during good behaviour. They can, however, 
be removed from office by the Crown on an address 
presented by both Houses of Parliament. ‘This meaas,’ 
says Mr. Maitland,* ‘that a judge cannot be dismissed 
except either in consequence of a conviction for some 
offence, or on the address of both houses.’ This restriction 
on the power of dismissal of Judges is regarded as essential 
to their independence, and thus it acts as a great consti- 
tutional safeguard against executive interference with 
the administration of justice. In the Dominion of Canada 

also, the Judges of the Superior Courts hold office during 

good behaviour, but, as in England, can be removed by 
the Governor-General ‘ on address of the Senate and House 

-of Commons.’* 

If a vacancy occurs in the office of Chief Justice of a 
High Court, and during the absence of such a 

ain Chief Justice, the Governor-General in Council 
inthe office in the case of the High Court at Calcutta, an 

gene ..the local Government in other casés, mus 

any other appoint one of the other Judges of the same 

Judge. High Court to act as Chief Justice, until some 
_ person is appointed by the Crown to the office and enters 

von the duties of that office, or until the Chief Justice 
returns from his absence, as the case may be.5 And if 
a vacancy occurs in the office of any other Judge of a High 
“ ' 
+ Section 102 of the Act. 


® Ibid. 

% The Constitutional History of England, p. 313. 

* Section 99 of the British North America Act, 1867; see also yer = 
72 of the Commonwealth of Australia Constitution Act, 1900, and 
Section 101 of South Africa Act, 1909. 

5 Section 105 (1) of the Act. + : % 
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Court, and during the absence of any such Judge, or onthe 
appointment of any such Judge to act as Chief Justice, the 
Governor-General in Council in the case of the High Court 
at Calcutta, and the local Government in the case of any 
other High Court, may appoint a duly qualified person to 
act as a Judge of the Court.! 

The Secretary of State in Council is empowered? to fix 

the salaries, allowances, furloughs, retiring 

Salaries, 
etc., of pensions and, where necessary, expenses for 
messi equipment and voyage of the Chief Justices and 

: other Judges of the several High Courts, and also 
toalter them. But no such alteration can affect the salary of 
any Judge who has already been appointed. The remunera- 
tion fixed for a Judge cannot be diminished or ee 
during his continuance in office.* If a Judge of a High 
Court dies during his voyage to India, or within six months 
of his arrival in India, the Secretary of State is required* 
to pay to his legal personal representatives such.a-sum of 
money out of the revenues of India ‘as will, with the 
amount received by or due to him at the time of his death 
on account of salary, make up the amount of one year’ s 
salary.’ Andif he dies after the expiration of six “months 
from his arrival in India, the Secretary of State must pay, . 
out of the same revenues, to his legal personal representa- 
tives a sum equal to six months’ salary, in addition to the 
sum due to him at the time of his death.” These provisions’ 
are obviously meant for the benefit of the English lawyers ¥ 
who are sent out from England as Judges. 

The jurisdiction of every High Court has been defined by 
Letters Patent. The Letters Patent may be amefided from 
time to time by the Crown by further Lettérs Patent. Each 


1 For further details see Section 105 (2) “3 the Act. 
® Section 104 of ibid. Ibid. 
* Ibid. 4 Ibid. 
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High Court is a court of record and has? ‘ such jurisdiction, 
original and appellate, including admiralty 
Jurisdiction jurisdiction in respect of offences committed on 
eng the high seas, and all such powers and authority, 
over orin relation to the administration of justice 
including power to appoint clerks and other ministerial 
officers of the Court, and power to make rules for regulat- 
ing the practice of the Court, as are vested in it by 
Letters Patent.’ It cannot, however, exercise any original 
| jurisdiction in any matter ‘concerning the revenue, or 
'eoncerning any act ordered or done in the collection 
thereof, according to the usage and practice of the country 
‘or the law for the time being in force.’ 
Bach High Court has superintendence over all courts for 
the time being subject to its appellate juris- 
Fact Coarts diction, and is empowered to?— 
with respect (1) call for returns ; 
cons. (2) direct the transfer of any suit or appeal 
from any such court to any other court 
of equal or superior jurisdiction ; 

(3) make and issue general rules and prescribe forms 
for regulating the practice and proceedings of such 
courts ; 

(4) prescribe forms in which books, entries and 
accounts are to be kept by the officers of any such 
courts ; and 

(5) settle tables of fees to be allowed to the sheriff, 
attorneys, clerks and officers of the courts. 

But these rules, forms and tables must not be inconsistent 
# 


Gg 1916), pp: 268-7 106 Q) of the Act. See Ilbert’s Government of India 
»P 
caey, p27. 106 7a) of the Act. “See Ilbert’s Government of India 


ection 107 of the Government of India Act. . 
iD. in this connection The pupariet Gazetteer of mie: vol. iv, 
p- ; 
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with the provisions of any law for the time being in force, 
and must require the previous approval, in the case of the 
High Court at Calcutta, of the Governor-General in Council, 
and, in other cases, of the local Government.* 

Rules may be made by each High Court providing for 
the exercise, by one or more Judges, or by Division Courts 
constituted by two or more Judges, of the Court, of its 
original and appellate jurisdiction.2 The Chief Justice of 
the Court has to determine what Judge in each case isto sit! 
alone, and what Judges of the Court, whether with or) 
without the Chief Justice, are to constitute the several 
Division Courts.? 

The Governor-General in Council may,* by order, 
transfer any territory from the jurisdiction of one to that of 
any other High Court, and empower any High Court to 
exercise jurisdiction in any part of British India not included 
within the limits for which it was established, and also to 
exercise jurisdiction over any British subject for the time 
being within any part of India outside British India. Such 
an order may, however, be disallowed by the Crown.> 

As has been stated before, the highest officials® and 
potiieinn Ministers in India are exempted from the original 
from juris jurisdiction of any High Court in respect of 
diction of = anything counselled, ordered or done by any of 


High Courts. : i ‘ a iced 
. them in his public capacity ; from liability to 
1 Proviso to Section 107 of the Act. 2 Section 108 of the Act. 
% Ibid. * Section 109 of the Act. 


3 And the disallowance will take effect only from the day of its 
notification by the Governor-General. 

® J.e., the Governor-General, Governors, Lieutenant-Governors, 
Chief Commissioners and Executive Councillors. It is not clear from 
the Government of India Act whether or not these officials can be sued 
in the Court of India for private debts. In the absence of anything 
to the contrary, we may presume that they can be sued for private 
debts. The Governor-General of a self-governing Dominion can be 
sued in the Courts of the Domision for such debts as if he were — 
not Governor-General. (See Prof. Keith’s Responsible Government 
in the Dominions, 1909, p. 33.) a 7% 


32 wert 
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arrest or imprisonment in any suit or proceeding in any High 
Court acting in the exercise of its original jurisdiction ; and 
from the original criminal jurisdiction of any High Court in 
respect of any offence other than treason or felony. This 
exemption from liability to arrest and imprisonment extends 
also to the Chief Justices and other Judges of the several 
High Courts. The written order of the Governor-General 
in Council for any act is, in any proceeding, civil or criminal, 
in any High Court acting in the exercise of its original 
jurisdiction, a full justification? of the act, except in so far as 
the order extends to any European British subject. But ‘the 
Governor-General, or any member of his Executive Council, 
or any person acting under their orders’, is not exempted 
from any proceedings in respect of any such act 
Cerin Acts before any competent court in England. Again, 
demeanours if any person holding. office under the Crown in 
India does any of the following things, he will.be 

guilty? of a misdemeanour :— 

(4) oppression of any British subject within his jurisdic- 
tion or in the exercise of his authority ; 

(2) wilful disobedience or neglect of the orders or 
instructions of the Secretary of State ; 

_/(3) wilful breach of the trust and duty of his office ; 

__ (4) trading for the benefit either of himself or of any 
other person, otherwise than as a shareholder in any 
joint-stock company or trading corporation; and 

_(5) receiving of presents except in accordance with 
such rules as may be made by the Secretary of State as to 
the receipt of presents. 

But if any member of the central Executive Council or 
any member of any local Government was concerned or 
engaged in any trade or business at the time of his 


* ; See Section 110 of the Act. See p. 349, footnote 1, 
Section 111 of zdid. 


= of the Act. 
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appointment, he may, during the term of his office, with the © 
sanction of the Governor-General or, in the case of 
Ministers, of the Governor, and in any case subject to such 
general conditions as the Governor-General in Council may 
prescribe, retain his concern or interest in the trade o | 
business, but cannot, during that term, take part in it 
direction or management.! 

If any European British subject, without the sanctio if of 
the Secretary of State in Council or of the Governor-General 
in Council, or of a local Government, is ¢oncerned in any 
loan to a Prince or Chief in India, he will be guilty of 
a misdemeanour.” The carrying on by any person of any 
illicit correspondence,‘ dangerous to the peace or safety 
of any part of British India, with any Prince or with any 
other person having authority in India, is also a misdemea- 
nour.? Any person suspected of carrying on any such 
correspondence may be secured and detained in custody 
under a warrant issuéd by the Governor-General or a 
Governor. 

Any of the aforesaid, offences may, without prejudice to 
any other jurisdiction, be tried and ‘ determined’ before 
His Majesty’s High Court of Justice in England.+ Every 
prosecution before a High Court in British India in respect 
of any of those offences must be commenced within six 
months of its commission.§ 

Judicial Commissioners are appointed by the Government 

of India for those parts of British India which — 
Judicial are outside the jurisdiction of the- chartered 
mes High Courts or Chief Courts.* They exercise in 
respect of all courts subject to their appellate 
jurisdiction the same powers of revision and supervision 


1 See Section 124 of the Act. * Section 127 of idid. 
2 See Section 125 of the Act. 5 Section 128 of ibid. 
3 See Section 126 of the Act. 


— ©See The Imperial Gazetteer, vol. iv, p. 147 ; also Ubert’s Govern 
ment of India — p. 163. ra eae only sab h hess a ee 
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as the High Courts do with respect to the courts subordi- 
nate to them.1 They derive their authority from various 
Indian enactments. There are Judicial Commissioners? 
in the Central Provinces, North-West Frontier Province, 
Coorg, Sind and Baluchistan. The province of Assam 
is under the jurisdiction of the Calcutta High Court. 
Every province—outside a presidency town %—is divided 
.»)into a number of sessions divisions, each com- 
pecenaerg | prising one or more districts. For every 
Inferior «Sessional division the local Government is re- 
a quired to establish a-court of sessions, and to 
appoint a Sessions Judge and also, if necessary, 
Additional and Assistant Sessions Judges: A court of 
sessions is competent to try all persons who have been 
duly committed to it and to inflict any punishment that 
may be allowed by law. But every sentence of death 
passed by it must be confirmed by ‘the highest court of 
\ criminal appeal in the province.’ Below the court of 
sessions there are the courts of magistratés, which are 
divided again into three classes,° first, second, and third. 
~The Constitution, jurisdiction and procedure of the inferior 
civil courts in each province are as provided by 
eee special Acts or Regulations.® The subordinate 
civil courts, as constituted in the different pro- 
vinces, are essentially identical, though they differ in respect 
1 See The Imperial Gazetteer, vol. iv, p. 147; also Ilbert’s Govern- 
ment of India (1916), p- 163. 
2 The Fifth Decennial Report, p. 75; also The Indian Year 
Book, 1927, and Whitaker's Almanack, 1928, 
3 The Imperial Gazetteer, vol. iv, p. 147. 
4 See The Imperial Gazetteer, vol. iv, pp. 147-48. 
5*From a conviction by a second or third-class magistrate an 
appeal lies to the District Magistrate or to any specially empowered 
first class magistrate; and, subject to certain limitations, original 
convictions by magistrates of the first-class are appealable to the 
Sessions Judge, whose own original convictions are in turn appealable 
to the highest court in the Province.’— The Imperial Gazetteer, vol. iv, 


. 149. , 
Z 5 The Imperial Gazetteer, vol, iv, p. 149, ‘ 


ye. bd 
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of certain details.1_ The usual arrangement is that for each 
district or group of districts there is a District Judge who 
also generally exercises criminal jurisdiction” as a Sessions 
Judge.” Next to the District Judge there are Subordinate 
Judges; and below them come Munsifs, who preside over 
the lowest courts. anes 

Criminal cases are tried in the High Courts with the aid 


of jurors. Trials before courts of sessions are 
Juries and | 


conducted with the help either of jurors or of 
assessors. } 


assessors, as the local Government concerned 
may direct. The assessors ‘ assist, but do not bind, the 
Judge by their opinions.” “Tn the case of a trial by a jury 
béfore a court of sessions, the Sessions Judge is required by 
law, if he considers that the jury has returned a ‘ manifestly \ 
wrong verdict,’ to submit the case to the High Court, which 
can set aside or modify the finding of the jury.* 


“An Advocate-General for each of the #presidencies of 
rf Bengal, Madras and Bombay is appointed by the 
ae Crown.> He is empowered to take on behalf of 


the Crown such proceedings as are taken by the 
Attorney-General in England. The Advocate-General of 
Bengal is also the principal Law Officer of the Government 
of India. Ifa vacancy occurs in the office of Advocate- 
General, or during the absence of an Advocate-General, 
the Governor-General in Council in the case of Bengal, 
and the local Government in other cases, may appoint 
a person to act as Advocate-General until some person is 
appointed by the Crown to the office, or until the Advocate- 
General returns from his absence, as the case may be.” 


1 The Imperial Gazetteer, vol. iv, p. 149. 

2 See Ilbert, Government of India (1916), p. 163. 
- hod Imperial Gazetteer, vol. iv, pp. 148149, 
* Ibid. 

5 Section 114 of the Act. : 

® Ibid.  *{Tbid. 
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The ecclesiastical establishment is maintained primarily 
for the purpose of providing ‘the ministration 
Ecclesiasti- of religion for British-born European ‘Servants of 
eden the Crown, and specially for soldiers and their 
families.’1 The total amount spent on’ this 
establishment in the year 1926-1927 was about 32:5 lakhs 
of rupees.2. The entire expenditure on the ecclesiastical 
department is non-yotable. The Bishops of Calcutta, 
Madras and Bombay are appointed by the Crown by Letters. 
Patent.? They are paid out * of the revenues of India such 
salaries and allowances as may be fixed by the 
eee Secretary of State in Council. Besides, they are 
of Bishops, paid, out of the same revenues, such ‘ expenses 
_ of visitations’ as may be allowed by the Secre- 
tary of State in Council. 

If the Bishop of Calcutta dies during his voyage to India, 
or if the Bishop of Calcutta, Madras or Bombay dies within 
six months of his arrival in India, the Secretary of State is 
required to pay to his legal personal representatives such a 
sum of money out of the revenues of India ‘as will, with 
the amount received by. or due to him at the time of his 
death on account of salary, make up the amount of one 
year’s salary.’> And if he dies after the expiration of six 
months from his arrival in India, the Secretary of State must 
pay to his legal personal representatives a sum equal to six 
months’ salary out of the same revenues, in addition to the 
amount due to him at the time of his death.¢ The Govern- 
ment of India Act has also provided for the payment of 


* and Report of the Indian Retrenchment Committee, 1922-23, 


Pp. 269 

2 This amount was exclusive of the amount of Rs. 6*7 lakhs spent 
on the ecclesiastical establishment in the Army Department:—Finance 
and eg oe of the Government of India for the year 1926-27, 
Pp. 

The legitimacy of ae item of expenditure is open to question, 

esate Ts ihe gua 
5 Section 119 of the Fee : ® Ibid. 


' JUDICIARY AND ECCLESIASTICAL 503 


pensions to the retired Bishops.! The expenditure ? on the 
three Bishops and their establishments excluding the Chap- 
lains and Archdeacons under them, was about Rs. 1,50,000 
in 1922-23.3 

There were in 1922-23 as many as 161 Chaplains of the 
Church of England, maintained by the Government of 
India.* Besides, the Government maintained _eighteen 
Chaplains of the Church of Scotland. im? 

The Bishop of Calcutta is the Metropolitan Bishop in India 
and exercises stich ecclesiastical jurisdiction and functions as 
the Crown may direct by Letters Patent.® He is subject to 
the ‘general superintendence and revision’ of the Arch- 
bishop of Canterbury. The Bishops of Madras and Bombay 
are ‘subject’ to the Bishop of Calcutta and must, either 
at the time of their appintment or at the time of their 
consecration as Bishops, take an oath of obedience to him, 
in such manner as the Crown may direct by Letters 
Patent.” 

The Governor-General in Council may®, with the sanction 
of the Secretary of State in Council, grant ‘to any sect, 
persuasion or community® of Christians, not being of the 
Church of England or Church of Scotland, such sums of 
money as may be expedient for the purpose of instruction 
or for the maintenance of places of worship ’. 


+ Section 120 of the Act. 

® Report of the Indian Retrenchment Committee, p. 272. 

* In 1926-1927 this expenditure was about Rs. 1- he lakhs.—Finance 
and Revenue Accounts of the Government of India for the year 
1926-27, p. 344, 

* See "Report of the Indian Retrenchment Committee, 1922-23, p. 271 
and also p, 268. 

5 Also allowances were sei caie to Roman Catholic priests. 

© Sec. 115 of the Act. 7 Lbid. 

® Section 123 of the Act. 

* E.g., To Roman Catholic and Wesleyan ina 
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** THE REFORMS SCHEME IN OPERATION 


Lord Chelmsford on the Reforms—Working of the Reforms: in the 
sphere of the ce Government—In the sphere of the provincial 
Government w *dyarchy’ has been worked: it has not had a 
fair trial—The principle of joint deliberation, not always observed— 
One of the inherent defects in dyarchy—Relations between Ministers 
and the public services—The English system—Relations between 
Governors and Ministers—Official 6/oc incompatible with ministerial 
responsibility—Collective responsibility of Ministers, not much 
encouraged—Relations between Ministers and the Finance Depart- 
ment, not very happy—System of separate purse, how far desirable— 
Parliament and the administration of Transferred subjects—Statutory 
Commission—Its personnel—Conclusion. 


We have in the preceding chapters attempted to describe 
the constitutional system established under the Government 
of India Act. We have also, in the course of our descrip- 
tion, pointed out some of its defects and anomalies, 
specially as experienced in the actual working of the system. 
We now propose to close this volume with a generai survey 
of its operation during the last eight years. 

‘ For the first time the principle of autocracy which had 
Lord not been wholly discarded in all earlier reforms 
Chelmsford was definitely abandoned ; the conception of the 
shed British Government as a benevolent despotism 

was finally renounced; and in its piace was 
substituted that of a guiding authority whose réle it would 


1 The earlier portion of this chapter was originally written in 
January, 1925. As the criticisms of the Reforms Scheme made 
therein are still mostly applicable, it has been retained in this edition 
beige minor alterations. This will explain its manner of treat- 
ment. | ie As 
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be to assist the steps of India along the road that in the 
fulness of time would lead to complete self-government 
within the Empire.’ These were the words in which Lord 
Chelmsford stated in 1921, in the course of his inaugural 
address to the first reformed Legislature of India, the 
underlying principles of the Reforms. How one would 
wish that these principles, so beautifully expressed by the 
ex-Viceroy, had been uniformly followed in practice in the 
succeeding years! Although it is really difficult to deny 
that there have been provocations, sometimes of the gravest 
character, given by the people and their representatives, 
yet one could have certainly expected a little more for- 
bearance in those on whom devolved the task of giving 
effect to those underlying principles as explained by Lord 
Chelmsford. But, at the same time, we must say that we 
cannot agree with his Lordship that the Constitution, at 
the inauguration of which he made the statement quoted 
above, and in the framing of which he played so prominent 
t, has definitely abandoned the principle of autocracy. 
Pate e powers of ‘ certification,’ of ‘ restoration,’ of ‘ authori 
zation,’ as well as the power of making ‘ Ordinances,” 
vested in the different ruling authorities by the Govern- 
ment of India Act, are undeniable proofs of the existence of 
the elements of autocracy in the Constitution. Nor, again, 
Working of can it be said that the mechanism of the central 
theReforms: Government has been constructed according to 
prs of the principles of democracy. Face to face with 
the central a Legislature consisting of two Houses, each 
Govern: having an elected majority, has been set up 
ment, ? ‘ : : 
an irremovable and irresponsible BExecutive 
Government invested, subject, of course, to the ultimate 
control and direction of the Home Government, with a) — 
decisive power in respect of every question of Indian ad- i 
- ministration. ~The result has been, as should have been) 
pence by the authors: ee the Pe eee in naar a 
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Cbsgigbinien dissensions between | the Executive and the 
Legislature. The history ‘of the working of the central 
Government during the last eight years is full of bickerings 


between them. The Executive, having power, has come 


out apparently triumphant from these quarrels ; the Legis- 
lature, lacking it, has used, on most occasions, whatever 


influence it has had, to oppose and to obstruct the Exe- — 


cutive. No Government can act in such circumstances 
with confidence, vigour and° courage; and no Legislature 
can help becoming irresponsible, before long, in such 
circumstances, Such a state of things is bound to continue 
unless the machinery of the central Government is radically 
altered. The remedy for these evils is the introduction of 
the principle of ‘ ministerial responsibility on the English 
Cis ” into the central Government. 


Orig 


age seen before, has been established in the major 
lines nltlie provinces of India is popularly known as 
provincial ‘ dyarchy.’ _-According to Mr. Curtis,! the word 


aici ‘dyarchy’ “was first applied to this form of 


(Tite ‘dualized form of Government’ which, as we have ~ 


Government by Sir William Meyer, when the» 


latter was the Finance Member of the Government 
of Indiay*sWe propose in this chapter to say a few words 
about its* working during the last eight years. It is not, 
however, our intention here to pronounce our judgment 
on dyarchy ; we shall only attempt to describe how it 
has been worked during the eight years it has been in 
operation. 

At the very beginning, we must point out that it is 
extremely difficult to form any definite and correct conclu- 
‘sions ae how it has been worked in the various provinces. 


Ay, Introduction, p. xxxii. See also Appendix R post. 
[reves is com ded of two Greek words signifying 
wvernment’,—See “hid. p. 105, It means, 







ni SO stecocnss Government by two rulers, # 
he : 2 P gi teet vy : ta 
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The data, that are available to the public regarding its wanes 
ing, are mostly unreliable. The mass of evidence thal” was 
placed before the Reforms Enquiry Committee! (1924) by 
the various witnesses who appeared before it was, for the — 
greater part, hopelessly conflicting. For instance, what 
Mr. Harkishan Lal, an ex-Minister of the Punjab Govern- 
ment, had said about ‘the working of dyarchy in his 
‘ province when he had been a Minister, was contradicted ® 
by Sir John Maynard, the then (1924-25) Finance Member 
of the Punjab Government, who had been a member of that 
Government since the introduction of the Reforms. Simi- 
larly, what Sir Chimanlal Setalvad, an ex-Executive 
Councillor of the Government of Bombay, had stated about 
the working of dyarchy in his province when he had been a 
member of the Government, was contradicted, ? first, by 
Pa Sir George: (now Lord) Lloyd who had been, till 1923, 
Governor of Bombay, and, secondly, by Sir Maurice 
Hayward, the then (1924-25) Home Member to the Govern- 
ment of Bombay. But,(in spite of the conflicting, and 
sometimes misleading,*character of the statements made 
by some of the witnesses before the Reforms Enquiry 
Committee, certain conclusions in regard to the working 
of dyarchy in some of the provinces at ieast, are irresistible 
to those who have carefully studied the published evidence — 
given by other witnesses and who have impartially followed 
the political history of India during the last eight years. 


? The Committee was appointed by the Government of India and is. 
Popularly known as the Muddiman Committee after its President. 

See for the evidence of Mr. Harkishan Lal and Sir John Maynard, 
The Statesman (Dak edition) of August land of October 22, 1924, 
respectively ; also App. No. 6 to the Report of the Reforms Enquiry 
Committee, 1924, vol.i (pp, 215-264) and vol. ii (pp. 284-348) — 
res vel 

See The Ferg (Dak edition) of October 23, of November 8, _ 
of December 4, of rf er 23, and of Deceraber 27, 1924. Sir 
George Lloyd's Sir C, Setalvad was first published in Zhe. — 
Times. See also A 8, the Reper of the eforms Fy 
Committee, si hi ii, PP. 349-380 a eane 


. 
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First, it is difficult to deny that dyarchy has not had a 
flow erate “fair trial since its introduction. ~The atmosphere 
chy ’ has created | by the non-co-operation movement ; the 
aii ies ‘spirit of hostility to the Reforms engendered by 
nothada _ it; the open preaching of the boycotting of the first 
fair trial. elections held under the Reforms ; the emergence 
of the Swarajist party with the destruction of the Reforms 
as its creed; the financial difficulties! of the provincial 
‘Governments ; some’ of the measures, both administrative 
and legislative, adopted by the Governments, central and 
provincial; the attitude of some members of the civil 
services towards the Reforms and Ministers in some 
provinces ; and the policy pursued by some of the Gover- 

“nors,—all these conspired as it were to make the smooth 
and successful working of the dyarchical system of 
Government practically impossible. 

Secondly, it appears from the evidence of some of the 

witnesses who were examined by the Reforms 


The princi- F ? Gres aah 
ple of joint Enquiry Committee that the principle _ of joint 
ged deliberation between the “two halves of. the 


always provincial Government under the chairmanship 
observed. of the Governor, upon which so much stress had 
been laid by the Joint Select Committee and which was 
further emphasized by the Instrument of Royal Instruc- 
tions issued to every Governor, had not’ been uniformly 
followed in practice in some provinces. For this the 
Governors of those provinces should be hele responsible} 
They were directed by the Royal Instructions to encourage 
eb habit of such joint deliberation. By failing to do so, they 
‘acted not merely against the wishes of the Crown, but 
against the underlying spirit of the Reforms also. Apart 
from the reaSons set forth before in support of joint 
deliberation, such deliberation brings Ministers into touch 


1 See Appendix U in this connexion. 








Madras and Bengal. It is said 
19 was till 1924 Governor of M 
j ntir yvernment as a linified Governm 
In’ Maceas the first Bengal Legislative Council 
Lytton$ is reported to have said as follows :— 
‘It has always been my practice since I assum 
office to treat my Government asa whole. All questio 
of policy, whichever department may be responsible | fo ; 
them, are discussed at joint sittings, and I have no hesita , 
tion i sa ing that the practice has been fully justified by 
the r . [believe that by this means we have made ag 
emg as it was possible to make in the tim A 
\ a unified-Cabinet which recognizes, a responsibility i] 
the legislature for its acts.’ . 4 
Mr. (now Sir) A. K. Ghuznavi and Mr. A. K. Pact 
é shad been Ministers in Bengal till September 1924, — 
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> . be taken by the Reserved side ‘on te al Bt 

already so reached, is strongly disapproved in | 

local Legislative Council. What then should be the 
titude of the Ministers in the Council ? ]\Pne Joint Select — 
mmittee advised! that members of the Executive 


f pot other of which they do not approve. 
open to the Ministers. in our supposed ca: ie. 
omen to remain silent spectatot 


OE al 












; actual practice, thay can retaia office only so long a the 
can command the confidence of the Council. This, we 
is not the case with their colleagues on the other side. Thu 
in order to show loyalty to their colleagues on the Reserv 
ed side, the Ministers have to displease their master who 
grants their salaries, and prepare the way for their 
dismissal. Really, the position of Ministers in the dyarchi- 
cal system of Government is unenviable. ¥ 
~ Our third conclusion in regard to the working of dyarchy : 
is that in some provinces at least, the relations 
: clations ~~ hetween Ministers and the officers of the public 
+ Ministers services working under them—particularly the 
ona! ences epee not been what they should 
have been. As a matter of fact, one ex- 
Minister} has gone so far as to say that the position of 
the Minister in his province ‘was one of humiliation and 
“irritation.? Orders passed by the Minister had been — 
challenged by one of his subordinates. This attitude of 
insubordination on the part of officials working under 
Ministers may be attributed to two reasons principally. 
first, as we have shown before, under the Government 
o£ India Act and the Rules made thereunder, Ministers have 
ractically. no.authority® over the members of the he All-India 4} 





Ah 


1 Rao Bahadur N. K. Kelkar, ex-Minister of the Central Provinces Se) 

see The Amrita Bazar Patrika (Dak edition) of Freie 13, 1924, 

See also in this connexion paras. 70-87 of Rao Bahadur 

\ Kelkar’s Memorandam to tee Reforms = ae Committee, 

‘also App. 6 to the Report of Sepirpnier ce i, p.103. 
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Services, from amongst whom the Secretaries, Under- 
Secrétaries, etc., are generally recruited, Under Devolution 
Rule 10, even no order for the posting of an officer of an 
All-India Service can be made without the personal: 
concurrence of the Governor, Secondly, under the rules 
of executive business framed by the Governor_in each 
province, the Secretaries attached to the different depart- 
ments of the provincial Government have the- right of 
access to the Governor for bringing to his notice any 
case which they consider to be necessary for him to 
attend to personally. They have even, as appears from the 
evidence' of Mr. Harkishan Lal, an ex-Minister of the 
Punjab Government, ‘the right of pre-audience with the, 
Governor,’ and thus have the opportunity of influencing him 
before Ministers can present their case. The Secretaries 
“\to the Government of India have, as has been seen before, 
similar right of access to the Governor-General. Whatever 
may be the advantages of this system, we cannot support its 
underlying principle. Moreover, the system is particularly 
indefensible in connection with the administration of the 
Transferred departments, because it is, as Professor Keith 
stated in his Minority Report,” ‘incompatible with 


the heads of the departments.’—Rao Bahadur N. K. Kelkar’s Memo-¥. 
randum, (paras. 66 and 99)to the Reforms Enquiry Committee, 1924, 
‘If Ministers cannot be trusted even in the matter of transfers 


and posting, it would be simpler, more logical and. more intel- 


ligible to dispense with them altogether.’—Mr. C. Y. Chintamani’s 
Memo, to the Reforms Enquiry Committee, 1924, para. 32. 

1 See The Statesman (Dak edition) of August 16, 1924. Vide also 
the Report of the Reforms Enquiry Committee, 1924, App. 6, vol..i, 

224. 
= In the Central Provinces, the Secretariat procedure is as follows : 

‘ Any case may, at any stage, if the Secretary in the department 
to which the case belongs thinks fit, be submitted by him to the 
Governor : 

Provided that when a case is so submitted to the Governor, the 
member or minister in charge shall be at once informed of the fact by 
the. ews ’—Report of the Reforms Enquiry Committee, 1924, 


*Bscsthe Cx Crewe Committee’s Report, p. a: foot-note 2. 
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overnment in any-real sense.’ Besides, there 
The members in charge of the 


Executive Council of the Governor-General are, together 
with the Secretaries working under them, responsible to the 
same authority, namely, the Secretary of State for India, 
for the administration of the subjects committed to their 
charge. ‘They have, therefore, so to speak, a homogeneity 
of interests. But the case is entirely different with Minis- 
ters. The latter are responsible for the administration of 
the subjects entrusted to their charge not to the Secretary of 
State, but to the provincial Legislative Council. And it is 
they who will have to. defend before*the Council every action 
relating to those subjects. The final decision in respect of 
every important question, affecting those subjects should 
therefore rest with them so long as they would retain the 
confidence of that Council. It should be the duty of the 
officers of the public services serving under them to supply 
them with all necessary materials in order to enable them 
to arrive at a correct decision on a particular question; 
but the decision itself should be theirs. When the decision 
is once reached, it should be the further duty of those officers 
to give effect to it. 2 
‘It may be mentioned here that, unlike the other members 
_of Lord Chelmsford’s Government, Sir C. Sankaran Nair 
apprehended the danger to the smooth and successful work- 
ing of dyarchy, which might arise from the right of access of 
the Secretaries, working under Ministers, to the Governor. 
In a*minute of dissent appended to the First Despatch of 
the Government of India on Indian Constitutional Reforms, 
he expressed his views on the question as follows! :— 
‘According to my colleagues, the permanent heads of 
departments and the secretaries under a minister should 


= 4 Goverment of Inia's Despatch of March, 1919, and Connected — 
3, Pp 
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have access to the Governor to bring to his né 
which they consider that the Governor should. 


be entitled to appeal to the Governor against ighisbinind 
of the minister overruling him. My colleagués alsovexpect. 
that the Governor would direct all cases of particular types 
and all cases of major importance to be brought to him as 
aregular practice. The result would naturally be to weaken 
considerably the position of the minister in relation to his ° 
subordinates. In fact, he might be reduced toa figure-head 
by the Governor and the secretary. I do not think that this 
could have been contemplated by the authors of the Reforms 
Report, and I do not think it right. No secretary or head of a 
department should have any access to the Governor for this 
purpose. No one should come between him and the 
minister. it is one thing for aGovernor to tell the minister 
himself that he would like to be consulted on cases of a 
certain type, and it is a very different thing to allow a 
secretary to bring to him such cases for decision in appeal 
against a minister.’ 

In England, the permanent Under-Secretary attached to 

a department of State has no such right of access 
peg “1 to the Crown or'to the Prime Minister over the 
head of the Minister in charge of the depart- 

ment. It may be said that the actual relations between a 
Minister and his Secretary depend very much on their 
personality. This is true to acertain extent. But where 
there are statutory limitations on the powers of the Minister 
in relation to his subordinates, mere personality of the 
Minister will not always help to make the relations between 
them suchas they should be. 

We may note here what President teneil states! to be 
the theoretical relation between the political chief and his 


* Lowell, Government of England (1919), vol. i, p. 182. tn 
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ceeigiitnorainatd in England. The function of the 
political chief, who furnishes the lay element in the concern, 
“is to bring the administration into harmony with the 
general sense of the community and especially of Parliament. 
He must keep it in accord with the views of the majority 
in the House of Commons, and conversely he must defend 
it when criticised, and protect it against injury by any ill- 
considered action of the House. He is also a critic charged 
with the duty of rooting out old abuses, correcting the 
tendency to red tape and routine, and preventing the 
department from going to siéép or falling into ruts; and, 
being at the head, it is for him, after weighing the opinion 
of the experts, to decide upon the general policy to be 

_ pursued. The permanent officials, on the other hand, are 
to give their advice upon the questions that arise, so as to 
enable the chief to reach a wise conclusion and keep him 
from falling into mistakes. When he has made his decision, 
they are to carry it out ; and they must keep the department 
running by doing the routine work. In short the chief ee 
down the general policy, while his subordinates give him 
the benefit of their advice, and attend to the details.’ 

If the ministerial system of Government is to be made a 
success in India, Ministers must-have a full control over the 
officers of the public services under them. 

Our f conclusion is that in some provinces, the 4f 

} Governors have tried to control their : Ministers, 
Relations to reduce them to the position of. theirmere 
between 
Governors advisers, and to concentrate power in themselves 

evén in respect of the administration of the Trans- 
ferred departments ; and that often the Ministers 
in those provinces have been able to pursue their own 
policy only ‘ with the help of the weapon of resignation in 
the background.’ In so acting, those Governors have 
violated the spirit, if not the letter, of the Constitution, 
aly in exceptional cases, Fics! Governor is —— iz 
SW 


and 
Ministers. 
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by the Act to take action otherwise than in accordance with 
the advice of his Ministers; ordinarily, he must Yet the 
Ministers have their way. The advice? of the Joint 
Select Committee on this question is very clear. ‘ Minis- 
ters who enjoy the confidence of a majority in) their 
Legislative Council will be given the fullest opportunity 
of managing’ that field of government which is entrusted 
‘to their care. In their work they will be assisted and 
guided by the Governor, who will accept their advice and 
promote their policy whenever possible. If he finds 
himself compelled to act against their advice, it will only 
be in circumstances roughly analogous to those in which 
| he has to override his Executive Council. . . .’ The control 
‘.of Ministers by the Governor and their responsibility to the 
Legislative Council are incompatible. As Rao Bahadur 
N. K. Kelkar, ex-Minister, Central Provinces, admitted,. 
he had to please two masters, the Governor and the Legis- 
lative Council.? If the control by the Legislative Council of 
Ministers is to be made real and effective, the Governor's. 
control over them must disappear, and he must occupy the 
position of a purely constitutional Governor like the 
Governor? in a self-governing Dominion. The present 
position is anomalous. The Governor interferes in the 
' administration of the Transferred subjects, but he enjoys 
immunity from all criticism by the Legislative Council*. 
1 The Joint Select Committee’s Report on the Government of India. 
Bill, para. 5. 
| Report of the Reforms Enquiry Committee, 1924, App. 6, vol. i, 
p. 80; also App. 5, p. 413. 


° ‘The term ‘ Governor’ has obviously béen used here in a wide 
sense. 
_ *As Mr. C. Y. Chintamani, ex-Minister, United Provinces, said : 

* They (i.e., the Governors of provinces) are not constitutional 
Governors as in the dominions and yet the Legislative Councils are 
forbidden to criticise them and their acts and omissions as if they 
were such, as if they had no personal responsibility for what their 
Governments do or fail to do, as if they always acted upon the advice ; 
of responsible Ministers. . . ,’ 

‘ Either the Governor should be a ‘‘ constitutional Governor”’ or he 


=| 
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Fifth]y, the presence of the official d¢oc in each Legis- 


Official b/oc lative Council -has—tendedto—obseure the 
incompati-. responsibility of Ministers to the Council. It 
a dina has thus helped to weaken the control of 
responsi- Ministers by the Council. An unpopular Minis-, 
bility. ter may, inder the existing arrangement, 
continue in office and have all his demands for grants 
passed by the Council with the help of this ‘ silent official 
phalanx,’ even though the majority of the elected members 
of the Council may have no confidence inhim. Indeed, the 
official 6/oc and ministerial responsibility are irreconcilable. 
If responsible government is to be realized in the sphere 
of the Transferred side either the official dloc, as it is consti- 
tuted now, must be forbidden to vote on any question 
relating to a Transferred subject, or provision must be 
made for its early disappearance. 

In the sixth place, it does not appear from the evidence 
Collective placed before the Reforms Enquiry Committee 
responsi- that the principle of the collective responsibility 
pores ba of Ministers was recognized except in one or two 
not much provinces. ‘It was pointed out to us by a 
encouraged. majority of the ex-Ministers whom we examined’, 
say the authors of the Minority Report of the Reforms _ 
Enquiry Committee, ‘that the Ministers were dealt with 
by their Governors individually and not collectively. In 


should not by Rule be protected from criticism in the Council. At 
present his position in relation to the Council is one of power un- 

\ accompanied by responsibility and untempered by the knowledge 
that the manner of its exercise can form the subject of Council 
criticism. It is a position more privileged than that of any dominion 
Governor and of the King himself in Britain’—P - 9 and 23 of 
his Memo. to the Reforms Enquiry Committee, 1924, ; 

1 It appears from the evidence of Mr. Chintamani, an ex-Minister 
of the Government of the United Provinces, that he and his pre, Sig 
Pandit Jagat Narain, worked on the principle of joint responsibility, 
According to Sir Tej Bahadur Sapru, both of them tendered 

_ their resignations upon a difference arising between one of them and 
i , . v 


: the Governor. 
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other words, the point raised was that there were Ministers 
but no Ministries.’ This may be due to two reasons. 
First, except in those provinces,! there wefe, till 
fecently, ‘no well-organized parties in the provincial 
Legislative Councils. Speaking of the English Constitution, 
President Lowell has remarked that it is inconceivable that 
‘government by a responsible ministry should have appear- 
_ edif Parliament had not been divided into Whigs and 
‘Tories. In fact, thé whole plan would be senseless if 
parties did not exist.2. But it may also be said that, if the 
‘principle of the joint responsibility of Ministers were once 
recognized and acted upon, it would have brought parties 
into existence and tended to perpetuate them. For ‘the 
parliamentary system’, to quote the same writer? again, 
‘like every rational form of government, reacts upon and 
strengthens the conditions of its own existence. It is based 
upon party, and by the law of its nature tends to accentuate 
party’. Secondly, the principle of the collective respon- 
sibility of Ministers has not received much encouragement 
from most of the Governors. It has transpired that in one 
province at least there was even no joint consultation 
between its two Ministers during the whole tenure of their 
office. ~Following the letter of the law, some Governors 
|directed that each Minister should act on his own individual 
‘responsibility. It is true that the Government of India Act 
‘has made no clear* provision for the joint responsibility of 
Ministers. _But it must be borne in mind that this is a 


+ E.g., in Madras all the first three Ministers were appointed from 
among the non-Brahmin members of the Legislative Council as the 
non-Brahmin party commanded a majority in the Council. ‘in 
selecting the Ministers the Governor adopted the plan ... of 
calling upon the leader of the party which had been returned to power 
by the general elections to make recommendations,’ 

* Lowell, Government of England, vol. i, p. 456. 

* Jdid., p. 457. % 
ecu yore 3 of Section 52 of the Act isnot very clear on this . 
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matter which rests elsewhere e.g., in England, on mere 
conventions. Law has no direct concern wi Such matter 
there. Such conventions may be usefully bullt up also in 
our country. We may note here what the Joint Select 
Committee suggested! on this question :— 

‘.... They think that it should be recognized from 
the commencement that ministers may be expected to act 
in concert together. They probably would do so; andin. | 
the opinion of the Committee, it is better that they 
should. . 

Again : 

‘The Committee think? it important that, when the 
decision is left to the Ministerial portion of the Government, 
the corporate responsibility of Ministers. should. not be 
obscured... They do not intend to imply that, in their 
opinion, in every case in which an order is passed ina itrans- 
ferred department, the order should receive the approval of 
all the Ministers ; such a procedure would obviously militate 
against the expeditious disposal of business, and against 
accepted canons of departmental responsibility. But in 
cases*which are of sufficient importance to have called for 
discussion by the whole Government, they are clearly of 
opinion that the final decision should be that of one or the 
other portion of the Government as a whole.’ _~ 
Thus, although the joint responsibility of Ministers has 
not been definitely provided for by the Act, it was at least 
contemplated by the Joint Select Committee. .§ 

lastly, we may observe that the relations between the 
Pisence Department, which, by the way, is under Devolu- 
tion Rule 36 (1), controlled by a member of the Executive 
Council, and Ministers have not been, ine most of bea | 


—— 


4 





* The Joint Select Committee’s Report on Clause 4 of the Govern. is 
ment of India Biil. 
2 The Joint Select Rallpeicetp Second Report, P.2, 
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provinces, as happy’ as they should have been, and that 
aire this is partly responsible for the. unpopu- 
een larity of dyarchy. Complaints have been made 
Ministers | Dy several ex-Ministers and other witnesses 


_ the before the Reforms Enquiry Committee: about 
Separie the attitude of this department towards the 


ment, not Transferred side of the provincial Governments. 
“net a It is quite possible that some of these complaints 
are groundless and may be attributed to an 
inadequate appreciation of the duties and responsibilities of 
the Finance Department of every Government in relation 
to its revenues and expenditure. As we have previously 
shown, this department is seldom popular in any country 
- with the spending departments of the Government thereof 
because of the peculiar nature of its work. But, onthe other 
hand, there is evidence of an unimpeachable character to 
prove that in some provinces? at least, the Finance Members 
have often shown a ‘conscious bias’ against Transferred 
departments ; that the principle of ‘ charity begins at home ’* 
has more influenced their attitude towards the two halves of 
the provincial Governments than considerations of equity 
and justice; that, in regard to proposals of new expenditure 
relating to Transferred subjects, they have been sometimes 
unduly strict in their interpretation of the rules of the 
Finance Department; and that they have often betrayed 
by their actions their inability to appreciate the difficulties 
of Ministers, who have had to carry a very critical majority 
with them. Some ex-Ministers have stated in their evidence 
before the Reforms Enquiry Committee that they had often 


* It should be admitted here that there has been some improvement 
in the relations between the Finance Department and Ministers since 
the [Ree of the Report of the Reforms Enquiry Committee, 


* See the Report of the Reforms Enquiry Committee, 1924, pp. 165- 


_ _§ Vide Mr. C. Y. Chintamani’s oral evidence before the Reforms 
_ Enquiry Co capt 1924. 
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had to use threats of resignation in order to have their way | 
in finangial matters. Certainly the system of Government 
under which it is necessary to employ such threats to. wei! 
on the administration is anything but sound. 

It may also be noted here that Devolution Rule 36 | 
which lays down that the Finance Department in e 
Governor’s province must be controlled by a member of 
the Executive Council, is, as Mr. C. Y. Chintamani, an ex-— 
Minister of the Unitéd Provinces, has pointed out in his 
evidence, areflection upon Ministers. And it is difficult 
to say that the Rule, as it is, doesnot give ‘an unfair 
initial advantage’ to the Reserved side of the Government 
over its Transferred side, and that it does not operate to the 
disadvantage of Ministers. ~— 

Mr. (now Sir) A. K. Ghuznavi, an ex-Minister of the 
Government of Bengal, is of opinion? that on account of the 
‘minute and meticulous scrutiny by the Finance Department 
of the smallest technical details of each project, . . . ministers. 
are only too often unable to carry through their schemes in 
the form approved by them and in which they are put by 
the heads of departments and other expert officers, who. 
alone are in a position to judge as to the soundness or 
otherwise of such schemes.’ He has suggested that the 
Rules relating to the Finance Department should be ‘$0 
amended as to limit its powers. 4 
In order to avoid the inevitable financial conflict between 
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existing arrangement, many persons — the intro- 
_ duction of the ‘ separate purse’ system. » Under 
it, certain sources of revenue will be allocated 
purse, how to the Reserved, and certain other sources to the 
far desir- Transferred side of the Government. With all 
the advantages of this system, we feel that it will, 


“if introduced, tend todestroy the unity of provincial 


administration ; ‘and that, secondly, it will involve in 
. practice many difficulties, no.less serious than those which 


it seeks to remedy—arising specially from the fluctu- 
' ations of receipts from the heads of revenue allocated to 


the one or the other side of the Government and its 
consequent deficit budgets in some years. Besides, it should 


-) not be overlooked that a joint purse brings ‘ Ministers into 





association to some extent with the administration of 
Reserved subjects through the settlement of allocation 


of revenues ?.’ 


We may note here that the Government of India had 
recommended the system of separate purse in its first 
Despatch? on Indian Constitutional Reforms. But the 


_ Joint Select Committee did not accept* the recommend- 


ation, It suggested, on the other hand, the system of joint 
purse now in vogue. 

We have stated above our conclusions in regard to the 
/ working: of the Reforms since their introduction. We may _ 
1 ju 7 ed with having Presented only the dark sid 
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This recommendation has been ome in practice 
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object in writing this chapter has been to point out some of | 
the inherent defects in our present Constitution and also 
some of the difficulties! that have been experienced in its. 
practical working. These defects and difficulties have in 
no small degree contributed to the present unpopularity of 
the Reforms and are partly responsible for the practically 
universal demand for the abolition of dyarchy, for the ~ 
establishment of ‘ provincial autonomy ’, and for the intro- 
duction of the principle of responsible government into the 
Government of India. We also feel that the dyarchical 
form of Government, as recommended to be worked, 
cannot but involve difficulties in its actual working. If, 
on the other hand, it is worked, as some have suggested, on 
strictly dyarchical lines, the unity of provincial administra- 
tion will be seriously affected and its educative value will 
be lost. Because of these inherent defects in dyarchy, we 
are also opposed to its introduction into the domain of the 
central Government. 

We may say here a few words about Parliament’s. 
Parliament @ttitude towards the administration of the 


- tl Transferred subjects. The authors of the Joint 
ace * Report recommended? that in respect of all 


Transferred matters in which responsibility would be entrust- 
sipeds: ed to representative bodies in India, Parliament * ; 
imust be prepared to forego the exercise of its own power 

of control, and that this process must continue pari passu 
with the development of responsible government in the 
provinces and eventually in the Government of In 









House of Commons. 
vention of the House t 
administration of ie Pata 
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was established in 1921 by a ruling of the Speaker of the 
House. ithe occasion! of the ruling was as follows :— 
On February 23, 1921, a question was addressed to 
Mr. Montagu, the then Secretary of State for India, in 
regard to the appointment of Mr. Harkishan Lal? as a 
Minister in the Punjab.. The reply given by Mr. Montagu 
provoked a number of supplementary questions. The 
Speaker’s final ruling* on the subject was as follows :— 

+) I have come to the conclusion that, having started 
upon this new departure of granting a measure of self- 
government to the provinces of India, it is highly undesira- 
ble that this House should interfere in any way with the 
eontrol by those provincial legislatures of their own affairs, 
The Ministers who are selected by the provincial Governors 
. .. are responsible to the legislative Councils of those 
provinces, and even if this House were to pass some 
censure, either direct or indirect, upon such a Minister, it 
would be futile. ... Upon the question of Transferred 
subjects I still hold that there is no right of interference 
by this House.’ ‘ 

This ruling Seitshen the principle of non-interference 
with the administration of the Transferred subjects by the 
House™of Commons. In the absence of anything to the 
contrary, we may presume that this principle. has been 
accepted also by the House of Lords. 

The authors of the Joint Report had recommended* that 

ten years after the institution of the Reforms, 
oma d and again at intervals of twelve years thereafter, 
anission. a Commission approved by Parliament should in- 
weatnate tee working of the changes introduced 


1 Vide The Indian. Pega ‘Reg 1922-23, vol. ii, pp. 14~22. 
* Mr. Harkishan Lal was | of conspiracy to wage’ war 


against the King — © senteveed to transportation for life and 
forfeiture oi prope Wass otedosties oned. 
® See The ae ns ii, pp. 20-21. 
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into the provinces, and recommend as to their further 
progress. It should be, they continued, equally the duty 
of the Commission to examine and report upon the new 
constitution of the Government of India, with particular 
reference to the working of the machinery for representa- 
tion, the procedure by certificate, and the results of joint 
sessions. The Gommission would, doubtless, if it saw fit, 
have proposals to make for further changes in the light 
of the experience gained. Elsewhere? in their Report they 
had also stated: ‘ We regard it as essential, if the terms 
of the announcement of August 20 are to be made good, 
that there should from time to time come into being some 
outside authority charged with the duty of resurveying the 
political situation in India and of readjusting the machinery 
to the new requirements. We would provide, therefore, 
that ten years after the first meeting of the new councils 
established under the statute, a commission should be 
appointed to review the position. Criticism has been ex- 
pressed in the past of the composition of Royal Commis- 
sions, and it is our intention that the commission which 
we suggest should be regarded as authoritative and should 
derive its authority from Parliament itself. The names of 
the commissioners therefore should be submitted by the 
Secretary of State to both Houses of Parliament for approval 
by resolution. The commissioners’ mandate should be to 
consider whether by the end of the term of the legislature 
then in existence it would be possible to establish complete 
responsible government in any province or provinces, or 
how far it would be possible to approximate to it in others ;. 
to advise on the continued reservation of any departments. 
for the transfer of which to popular control it has been 
proyed to their satisfaction that the time had not yet come ; 
to recommend the retransfer of other matters to the control 


» Paras. 261-62. 
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of the Governor in Council if serious maladministration 
were established ; ‘and to make any recommendations for 
the working of responsible government or the improvement 
of the constitutional machinery which experience of the 
systems in operation may show to be desirable... 2... 
They should investigate the progress made in admitting 
Indians into the higher ranks of the public service. They 
should examine the apportionment of the financial burden of 
India with a view to adjusting it more fairly between the 
provinces. The commission should also examine the 
development of education among the people and the pro- 
gress and working of local self-governing bodies. Lastly, 
the commission should consider the working of the 
franchise and the constitution of electorates, including 
the important matter of the retention of communal repre- 
sentation.’ 

In accordance with these proposals, it was provided 
in the original Section 84A of the Government of India 
Act as follows :— 

‘(1) At the expiration of ten years after the passing of 
the Government of India Act, 1919, the Secretary of State, 
with the concurrence of both Houses of Parliament, shall 
submit “for the approval of His Majesty the names of 
persons to act as a commission for the purposes of this 
section. 

‘(2) The persons whose names are so submitted, if 
approved by His Majesty, shall be a commission for the 
purpose of inquiring into the working of the system of 
government, the growth of education, and the development 
of representative institutions, in British India, and matters 
connected therewith, and the commission shall report as to 
whether and to what extent it is desirable to establish the 
principle of responsible government, or to extend, modify 
or restrict the degree of responsible government then 
existing therein, including the question whether the Y 

TS 
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establishment of second chambers of the local Jegislatures 
is or is not desirable. * 

‘(3) The commission shall also inquire into and report 
on any other matter, affecting British India and the pro- 
vinces, which may be referred to the commission by His 
Majesty.’ 

Commenting on this Section the Joint Select Committee 
remarked? as follows :— 

‘The Committee are of opinion that the Statutory 
Commission should not be appointed until the expiration 
of ten years, and that no changes of substance in the con- 
stitution, whether in the franchise or in the lists of reserved 
and transferred subjects or otherwise, should be made 
in the interval. The Commission will be fully empowered 
to examine the working of the constitutions in all their 
details in the provinces, and to advise whether the time has 
come for full responsible government in each province, or in 
the alternative whether and to what extent the powers of 
self-government already granted should be extended, or 
modified, or restricted. It should be clearly understood, 
also, that the Commission should be empowered to examine 
into the working of the Government of India and to advise 
in respect of the Government of India no less than in 
respect of the provincial governments.’ 

Notwithstanding the advice of the Committee, His 
Majesty’s Government rightly decided? in 1927, for various 
reasons,’ to accelerate the appointment of the Statutory 
Commission. As, however, it was thought that ‘ the 


1 The Joint Select Committee’s Report on Clause 41 of the Govern- 
ment of India Bill, 1919. 

2 Vide the Government of India’s Home Department Notification 
No, 5123—Public, dated November 8, 1927 ; also App. Q. i 

9 bid. Also see the Earl of Birkenhead’s Speech in the House of » 
Lords on November 15, 1927, ' 

Vide also Parliamentary Debates: Amendment of the Government 
of India Act, Section 44 Gg by the Gone of India), 
1928, in this connexion. 1) 
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antedating of the Commission involved’* an amendment of 
the Government of India Act, an Act? was passed by Parlia- 
ment in November, 1927, amending ‘ Section 84A of the 
Government of India Act with respect to the time for the 
appointment of a Statutory Commission thereunder.’ 
Among other things, this Act provided that in Section 84 A 
of the Government of India Act, ‘‘ for the words ‘ At the 
expiration of ten years’ there shall be substituted the words 
‘within ten years.’"’ A Commission has since been 
appointed? for the purposes of the aforesaid Section of the 
Government of India Act, in accordance with the procedure 
laid down therein. It is composed as follows :— 

The Right Hon. Sir John Simon, M.P. (Chairman) ; 

Viscount Burnham ; 

Lord Strathcona and Mount Royal; 

The Hon. E. C. G. Cadogan, M. P.; 

The Right Hon. Vernon Hartshorn,* M. P.; 

Colonel The Right Hon. George Lane-Fox, M. P.; and 

Major C. R. Attlee, M, P. 


1As we pointed out in the first edition of this work, there was 
nothing in Section 84A of the Government of India Act, as it stood 
before, te prevent the appointment of a Commission, constituted in 
the way prescribed therein or otherwise, before the expiry of the 
ten-year period. But if such a Commission had been appointed before 
1929 and the Section in question had remained unaltered, then another 
Commission, constituted in the manner prescribed in the Section, 
would have to be appointed ‘at the expiration of ten years after 
the passing of the Government of India Act, 1919.’ We believe that 
the Government of India (Statutory Commission) Act, 1927, was 
passed by Parliament with a view to meeting this difficulty. 

® The Government of India (Statutory Commission) Act, #927, It 
is dated November 23, 1927, 

° The appointment was made on November 26, 1927. See 
Parliamentary Debates: Amendment of the Government of India Act, 
Section 84 A, p. 258. : 

* The Right Hon. Stephen Walsh, M. P., who had been origifially 
appointed a member, having resigned for reasons of ill-health, the 
Right Hon. Vernon Hartshorn was appointed in his place under a 
Warrant, dated December 7, 1927.--Vide Parliamentary Debates + 
Amendment of the Government of India Act, Section 84-A, p, 255. 
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It is a purely Parliamentary Commission in the sense 
that it consists of members of Parliament only. The cost 
of the Commission is to be borne by the revenues of India, 
but His Majesty’s Government has decided to make a 
contribution of £ 20,000 towards it.? 

The total exclusion? of Indians from the personnel of the 
Commission has naturally been regarded by many persons 
as an affront to Indian susceptibilities, and, as a result, the 
Commission has been boycotted by a very considerable and 
important section of the people of India. No such ex- 
clusion was required by the Government of India Act which 
merely demanded that the members of the Commission 
must be selected with the concurrence of both Houses of 
Parliament. In justification of the exclusion of Indians, the 


1 See Earl Winterton’s speech in the House of Commons on 
November 25, 1927. Also see Parliamentary Debates : Amendment 
of the Government of India Act, Section 84A, p. 165. 

2 It should be mentioned here that arrangements have been made 
for the association of Indians with the work of the Statutory Commis- 
sion by means of a Central Committee of seven members acting on 
behalf of the Indian Legislature, and provincial Committees acting 
on behalf of provincial legislatures. The Central Committee, of which 
Sir Sankaran Nair isthe Chairman, has been partly elected by the 
Council of State, and partly nominated by the Government of India 
as the Legislative Assembly refused to co-operate with the Commis- 
sion by 68 votes to 62. The Central Committee sits along with the - 
Commission wherever evidence is taken in India, but a provincial © 
Committee can sit with the Commission only when evidence is taken 
in the province concerned. Sir John Simon presides over the joint 
sittings of the Commission and Committees, styled the ‘Joint Free Con- 
ference,’ and members present at a joint sitting have the same rights: 
in respect of the examination of witnesses. But it must not be forgotten, 

\ therefore, that neither the members of the Central Committee nor those 
ofa provincial Committee are members of the Statutory Commission. 
The Committees are expected to submit separate reports.. It has been 
argued that through the media of the Committees Indians would have 
ample opportunity of influencing the views of the members of the _ 
Statutory Commission. : 

It aay be added here that the Statutory Commission is also 
assisted in its task by an Education Committee, and by an econ 
expert (Mr. Walter T. Layton, Editor of the hg nprore? | 
from England. Sir Philip Hartog, a member of the Publ pe ca 

) on, is the Chairman of the Education Committee. Bi jill 
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Barl of Birkenhead, the then Secretary of State for India; 
said in the House of Lords? :— 

‘ The function of the Commission is a simple one. It is 
to report to Parliament. When once the Commissioners 
have reported, they are /functt officio. The task then 
belongs to others. What is it that Parliament was entitled 
to require from these reporters? What could these 
reporters contribute that would be most helpful to Parlia- 
ment? I find myself in no doubt as to the answer to both 
these questions. Parliament could most be helped by the 
opinions of men of admitted integrity and independence, 
without any commitments of any kind at all in the past 
events of history, who went there with one object and one 
object only—namely, to acquaint themselves with the 
actualities of the problem and to equip themselves to be 
the wise advisers of Parliament ...... I conceive of 
them (members of the Commission) as an exceptionally 
intelligent jury, going to India without any preconceived 
ideas at all, and with no task except to come to this country 
and give the honest result of the examination which they 
make of Indian politics. 

‘T have no doubt whatever, speaking as a constitutional 
lawyet, that the framers of the original and determining Act, 
when they spoke of a Commission, contemplated a Parlia- 
mentary Commission.” It is true that in terms they did 

2 On November 24th, 1927. Vide also Parliamentary Debates, 
ete., pp. 128-29. 

* The Earl of Birkenhead was corroborated on this point by 
Viscount Chelmsford who, after quoting a passage from the Report 
of the Joint Select Committee, said : 

‘Mr. Montagu was a party to that Report and I think that 
quotation alone would show what was in his mind—that it was 
definitely a Parliamentary Commission or Committee, call it which 
you will, which he had in his mind to examine the constitutional 
development in India. Therefore, as I said at the beginning,.1 am 
deeply committed to the belief that this inquiry by Commission 
should be h the medium of a Parliamentary Commission.’— 


Parliamentary ates, etc., . . . p. 159. 
The passage quoted by Viscount Chelmsford occurs in that parte 


THE REFORMS SCHEME IN OPERATION 531. 


not so state it, but I draw the inference that they did not so 
state it because they thought it so obvious.’ 

He also argued! that the inclusion of Indians would 
necessarily make the Commission, if it were to be 
really representative of various interests, too unwieldy 
and inconvenient a body for the task to be assigned 
to it. 

Although we do not deny that these reasons have some 
weight, yet we feel that the exclusion of Indians from the 
Commission has naturally further embittered the not-very- 
happy relations previously existing between England and 
India; and that it is possible that any advantages that may be 
derived from it would be more than counterbalanced by the 
harm that has been done by it. We only hope that the results 
of the inquiry now being carried on by the Statutory Com- 
mission will have justified the exclusion, and that the con- 
sequential changes made by Parliament in the Constitution of 
India will be of such character as will satisfy the legitimate 
aspirations of the people of India. The present constitution 
should be amended as early as possible, because it is not liked 
by any section of the Indian community. As Lord Olivier 
rightly said in the House of Lords,? the dyarchical system 
(of Government) has ceased to perform any useful functions 


and the sooner it is superseded the better, because it is— 


of the Report of the Joint Select Committee which deals with the 
Preamble to the Government of India Bill. To our mind it is not 
very enlightening on the question at issue. 

1 Vide Parliamentary Debates, etc., . . . . pp. 130-133. 

2 In this connexion the attention of the reader is drawn to the 
Report of the Committee appointed, under the Chairmanship of 
Pandit Motilal Nehru, by the All Parties Conference in Bombay 
on May 9th, 1928, ‘to consider and determine the principles of the 
constitution for India.’ The Report is a document of great political 
impostance, and should, therefore, receive from those who would 
frame the future constitution of India, the amount of consideration 
which it rightly deserves. ‘ 

% On November 15, 1927. Vide Parliamen Debates : Amend- 
. ment of the Government of India Act Section 84A, pp. 26-27. 


nl 
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doing no good and is creating an atmosphere of misunder- 
standing and unrest.’ 
We cannot do better than conclude this chapter with 
the following quotation from Viscount Bryce’s 
ee great work,’ Zhe American Commonwealth :— 

‘ No constitution can be made to stand unsusceptible of 
change, because if it were, it would cease to be suitable to 
the conditions amid which it has to work, that is, to the 
actual forces which sway politics. And being unsuitable, 
it would be weak, not rooted in the nature of the State and 
in the respect of the citizens for whom it exists ; and being 
weak, it would presently be overthrown.’ 


1 Page 362, new edition, 1922. 


APPENDIX A 
PREAMBLE TO TH& GOVERNMENT oF InprIA Act, 1919. ” 


WuerEAs it is the declared? policy of Parliament to provide for the 
increasing association of Indians in every branch of Indian adminis- 
‘tration, and for the gradual development of self-governing institu- 
tions, with a view to the progressive realization of responsible 
government in British India as an integral part of the empire : 

And whereas progress in giving effect to this policy can only be 
achieved by successive stages, and it is expedient that substantial 
‘steps in this direction should now be taken : 

And whereas the time and manner of each advance can be deter- 
mined only by Parliament, upon whom responsibility lies for the 
welfare and advancement of the Indian peoples : 


And whereas the action of Parliament in such matters must be, 


guided by the co-operation received from those on whom new 
opportunities of service will be conferrei, and by the extent to which 
it is found that confidence cau be reposel in their sease of responsi- 
bility : 

And whereas, concurrently with the gradual development of self- 
governing institutions in the provinces of India, it is expedient to give 
‘to those provinces in provincial matters the largest measure of 
independence of the Government of India, which is compatible with 
the due discharge by the latter of its own responsibilities : 

Be it therefore enacted by the King’s Most Excellent Majesty, by 
and with theadvice and consent of the Lords Spiritual and Temporal, 


and Commons, in this present Parliament assembled, and by the 


authority of the same, as follows :— 
* * * 


APPENDIX B 
THE DEVOLUTION RULES ? 


\ In exercise of the powers conferred by seztions 45A and 129A of the 

Government of India Act, the Governor-General in Council, with the 

sanction of the Secretary of State in Council, is pleased to make the 

following rules, the same having been approved by both Houses of 

Parliament :— : is 
1. °(1) These Rules may be called the Devolution Rules. 


1 See in this connexion Appendix R. i 

® Vide Notification No. 308-S. in The Gazette of India (Extra.) 
December 16, 1920; also The Bengal Legislative Counci Manual, 
1927, pp. 116-151. rae m4 : 


- 
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(2) They shall come into force on a date to be 
Short title appointed by the Governor-General in Council, with the 


and approval of the Secretary of State in Council, and 
commence- , - : 
ment different dates may be appointed for different parts of 


India, and for different provisions of these rules. » 
2. In these rules, unless there is anything repugnant 
in the subject or context,— ; 
(1) ‘all-India revenues’ means such portion of the revenues of 
India as is not allocated to local Governments under these rules; 
(2) ‘Schedule’ means a Schedule to these rules ; 
(3) ‘ the Act’ means the Government of India Act. 


Definitions, 


Part I.—CLASSIFICATION OF SUBJECTS 


3. (1) For the purpose of distinguishing the functions of the local 
Governments and local legislatures of Governors’ 


ae ell PROPNINES 5. ac late do ott Siata seen from the 
subjects. functions of the Governor-General in Council and the 


Indian legislature, subjects shall, in those provinces, be: 
classified, in relation to the functions of Government, as central and 
provincial subjects in accordance with the lists set out in Schedule I. 

(2) Any matter which is included in the list of provincial 
subjects set out in Part Il of Schedule I shall, to the extent of such 
inclusion, be excluded from any central subject of which, but for 
such inclusion, it would form part. 

4. Where any doubt arises as to whether a particular matter does 

sa or does not relate to a provincial subject, the Governor- 

aptsepect General in Council shall decide whether the matter does: 
or does not so relate, and his decision shall be final. 

5. Thelocal Government shall furnish to the Governor-General in 


Duty of Council from time to time such returns and information 
loca] of matters relating to the administration of provincial 
Government 


to supply subjects as the Governor-General in Council may require: 
information. and in such form as he may direct. 
6. The provincial subjects specified in the first column of Schedule 
II shall, in the Governors’ provinces shown against each 
ee subject in the second column of the said Schedule, be 
revocation —_ transferred subjects: provided that the Governor-General 
sion of in Council may, by notification in the Gazette of India, 
teapstet, with the previous sanction of the Secretary of State in , 
Couneil, revoke or suspend for such period as he may consider 
necessary the transfer of all or any provincial subjectsin any province 


* 
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and upon such revocation or during. such suspension the subjects 
y shall not be transferred subjects. 
7. If any doubt arises as to whether any matter 
Settlement relates to a reserved or to a transferred subject, the 
Governor shall decide the question, and his decision 
shall be final. 

8. Where an Act of the Legislative Council of a Governor's province 
confers on local authorities powers of the management of 
—i matters relating to reserved subjects, those matters shall, 
rer to the extent of the powers conferred by such legislation, 
: be deemed in that province to form part of the transfer- 

red subject of local self-government. 
9. (1) When a matter appears to the Governor to affect substan- 


tially the administration both of a reserved and of a 
Matters 


affecting transferred subject, and there is disagreement between 
both the member of the Executive Council and the minister 
reserved and 


transferred Concerned as to the action to betaken, it shall be the duty 
subjects, of the Governor, after due consideration of the advice 
tendered to him, to direct in which department the decision as to such . 
action shall be given: provided that, in so far as circumstances admit, 
important matters on which there is such a difference of opinion shall, 
before the giving of such direction, be-considered by the Governor 
with his Executive Council and his ministers together. 

(2) In giving such a direction as is referred to in sub-rule (ay, 
the Governor may, if he thinks fit, indicate the nature of the action 
which should in his judgment be taken, but the decision shall there- 
after be arrived at by the Governor in Council or by the Governor and 
minister or ministers, according as the department to which it has . 
been committed is a department dealing with reserved or a depart- 
ment dealing with transferred subjects. 

10, The authority vested in the local Government over officers ot 
the public services employed in a Governor’s province 
, Regulation shall be exercised in the case of officers serving in a 


of exercise 
of authority department dealing with reserved subjects by the 


pas SOS of Governor in Council, and in the case of officers serving 
ae ae in a department dealing with transferred subjects by the _ 
Governor acting with the minister in charge of the 
department : provided that— 
(1) ne order affecting emoluments or pensions, no order of formal 
_ censure, and no order on a memorial shall be passed to the disadvant- _ 
+ age of an officer of an all-India or provincial service without the 
personal concurrence of the Governor; and , 


; 
oa 
™ 


PP 


536 . APPEN DIX B 


(2) no order for the posting of an officer of an all-India service 
shall be made without the personal-concurrence of the Governor. 
ll, If an officer performs duties both in a department dealing with 
| reserved subjects and in a department dealing with 
«edie lag transferred subjects, the Governor shall decide in which 
department he shall be deemed to be serving. 
12, A local Government shall employ such number. of Indian 


mower: Medical Service officers in such appointments and on ~ 
1.M.S, such terms and conditions as may be prescribed by the 
offivers, Secretary of State in Council. 


12A,. The Governor-General in Council shall have power to declare 
that any road or other means of communication is of military impor- 
tance,.and to prescribe in respect thereof the conditions subject to 
which it shall be constructed or maintained, including the amount 
of expenditure to be from time to time incurred upon such construc- 
tion and maintenance by the Governor-General in Council and by the 
local Government respectively : 

Provided that before prescribing under this rule the sums to be 
expended by any local Government, the Governor-General in Council 
shall consult the local Government or local Governments concerned. 

13. Subject to the provisions of these rules, provincial subjects 
shall be administered by the local Government. But, 
save in the case of transferred subjects, nothing in these 
rules shall derogate from the power of superintendence, direction, and 
control conferrred on the Governor-General in Council by the Act. 


Devolution, 


Part Il.—FrvancraL ARRANGEMENTS 


14, (1) The following sources of revenue shall, in the case of 


POVArnOTs” PLOVINCOS stihl le Wy. oi 6 oo ld ge Wiese Lehane 
Ing emwanyl be allocated to the local Government as sources of 
provincial revenue, namely :— a 


(a) balances standing at the credit of the province at the time 
when the Act comes into force ; 

(6)* receipts accruing in respect of provincial subjects ; 

(c) a share (to be determined in the manner provided by rule 15) 
in the growth of revenue derived from income-tax 
collected in the province, so far as that growth is attri- 

\ butable to an increase in the amount of income assessed ; 


1 See The Government of India Act, ublished the Govern t 
of India, p. 188. : a ie 
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(da) recoveries of loans and advances given by the local Govern- 
ment and of interest paid on such loans ; 

({é€) payments made to the local Government by the Governor- 
General in Council or by other local Governments, either 
for services rendered or otherwise ; 

(f) the proceeds of any taxes which may be lawfully imposed for 
provincial purposes ; 

(g) the proceeds of any loans which may be lawfully raised for 

' provincial purposes ; and 

(A) any other sources which the Governor-General in Council 
may by/order declare to be sources of provincial revenue. 

(2) The revenues of Berar shall be allocated to the local Gov- 
ernment of the Central Provinces as a source of provincial revenue. 
This allocation shall be subject to the following conditions, 
namely :— 

(a) that the local Government of the Central Provinces shall be 
responsible for the due administration of Berar ; and 

(6) that if in the opinion of the Governor-General in Council 
provision has not been made for expenditure necessary for 
the safety and tranquillity of Berar, the allocation shall 
be terminated by order of the Governor-General in Council, 

* or diminished by such amount as the Governor-General in 

Council may by order in writing direct. 
15. (1) Whenever the assessed income of any year subsequent to 
the year 1920-21 exceeds in any Governor’s province 
Allocation 2 ‘i s 
of share in or in the province of Burma the assessed income of 
tas. "ome" the year 1920-21, there shall be allocated to the local 
Government of that province an amount calculated at 
the rate of three pies in each rupee of the amount of such excess. 

(2) In this rule ‘ the assessed income’ of any year (other than 
the year, 1920-21) means the amount of income brought under. 
assessment under the Indian Income-tax Act, 1918, in that year in 
tespect of which income-tax is collected, whether in that year or 
thereafter : 

Provided that the assessed income of any year subsequent to the 
year 1920-21 shall not include income in respect of which no share 
of the tax collected would have been credited to provincial revenues if 
sucl? income had accrued and been brought under assessment in the 
year 1920-21. 

(3) The assessed income of the year 1920-21 shall be such 
amount as the Governor-General in Council, after making due allow- 
ance for arrears caused by any abnormal delays in the collection of the 


a 


538 APPENDIX B 


tax, may determine as the amount of income brought under assess- 
ment under the Indian Income-tax Act, 1918, in that year in respect 
of which income-tax is collected. It shall not include income 
in respect of which no share of the tax collected was credited to 
provincial revenues : 

Provided that, where in any year subsequent to the year 1920-21 the 
income derived from any business is for any reason assessed to income- 
tax in a province other than that in which it was assessed in that year, 
the assessed income of the year 1920-21 of such first-mentioned 
province shall be increased, and that of the other province shall be 
decreased, by the amount of the income of the business brought 
under assessment in that year on which income-tax was collected. 

16. All moneys derived from sources of provincial revenue shall be 
paid into the public account, of which the Governor- 


Payment of 3 . 

Mavurneont General in Council is custodian, and credited to the 
aie the Government of the province. The Governor-General in 
—, Council shall have power, with the previous sanction of 


the Secretary of State in Council, to prescribe by general 
or special order the procedure to be followed in the payment of 
moneys into, and in the withdrawal, transfer and disbursement of 
moneys from, the public account, and for the custody of moneys 
standing in the account. 

Such orders may, to such extent and for such purposes as may be 
stipulated, delegate power to prescribe procedure for the said purposes 
to the Auditor-General, the Controller of the Currency and to local’ 
Governments. 


Cobtthasl= 17. In the financial year 1921-22 contributions shal} 
—— + ed be paid to the Governor-General in Council by the local | 
ernmentsin Governments mentioned helow Spoontisig to the following” 
Tel-z2. scale :— 
Name of Province Contributions 
(In lakhs of rupees) 

Madras ... sey att och; aD 

Bombay ... st or $< 

Bengal ... <s er oo ©6638 

United Provinces... bet -. 240 ‘ 

Punjab ... = Son aan 

Burma... ~ = bige Se ae. | 

Central Provinces and Berar ... avee ae 


Assam... ye oki eee Ge 
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18, (1) From the financial year 1922-23? onwards a total contribu- 
tion of 983 lakhs, or such smaller sum as may be deter- 

Goatrihe mined by the Governor-General in Council, shall be paid 
a to the Governor-General in Council by the local Govern- 
ments mentioned in the preceding rule. When for any 

year the Governor-General in Council determines as the total amount 
of the contribution a smaller sum than that payable for the preceding 
year, a reduction shall be made in the contributions of those local 
Governments only whose last previous annual contribution exceeds 
the proportion specified below of the smaller sum so determined as the: 
total contribution ; and any reduction so made shall be proportionate 


to such excess :— 


Madras 4 Be me «. 17-90ths. 
Bombay ms és ... 13-90ths. 
Bengal ae ‘ids ... 19-90ths. 
United Provinces ‘ee «. 18-90ths. 
Punjab = ee .. 9-90ths, 
Burma aes aga ... 6}-90ths. 
Central Provinces and Berar ..  5-90ths, 
Assam ae see «.. 24-90ths. 
C20 a ores ace en A etlati ane 


19. In cases of emergency, the local Government of any province 

f may be required by the Governor-General in Council, 
emer ie with the sanction of, and subject to the conditions 
ar ac’ approved by, the Secretary of State, to pay to the 
' Governor-General in Council a contribution for any 
‘financia] year in excess of the amount required by the preceding rules 
in the case of that year. : 

20. The contributions fixed under the preceding rules shall be a 
Priority of | frst charge on the allocated revenues and moneys of the 
contri- local Governments concerned, and shall be paid in such. 
.butions. r 5 

instalments, in such manner. and on such dates, as the 
Governor-General in Cotincil may prescribe. 

21, At any time when he considers this course to be essential in 

the financial interests of India as a whole, the Governor- 

Withdrawal General in Council shall have power to require any local 

Government to which revenues have been allocated under 


these rules so to regulate its programme of expenditure as not to 


+ As we have stated before (page 480), provincial contributions” 
-have been completely remitted with effect from the year 1928-29, 
* No longer of any practical importance. 
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reduce the balance at its credit in the public account on a specific 
date or dates below a stated figure, and shall have power to take the 
necessary steps by the restriction of issues of moneys to secure this 
end. Subject to this power, those local Governments shall be at 
liberty to draw on their balances, provided that notice of the amount 
which they propose to draw during the ensuing financial year is given 
to the Governor-General in Council before such date in each year as 
the Governor-General in Council may by order fix. 

22, (1) Whenever the Governor-General in Council has, on receipt 
Interest on Of Aue notice of the intention of the local Government to 

2 bin ang draw on its balances, required it to reduce the extent of 

. the proposed draft, he stall, at the end of the financial 
year in which the local Government is debarred from drawing, credit 
the local Government with interest on the amount which it was not 
permitted to draw. Such interest shall be a charge on the revenues 
of India, and shall be calculated at a rate which shall be one per cent. 
less than the rate charged by the Governor-General in Council during 
the year for advances made to the Provincial Loans Fund, 

(2) The Governor-General in Council may also pay to a local 
‘Government interest on its surplus balances on such conditions as he 
may, with the approval of the Secretary of State, prescribe. 

23, Any moneys which, on the lst day of April, 1921,are owed to 
Provincial the Governor-General in Council on account of advances 
Loan made from the provincial loan account of any province 
shall be treated as an advance to the local Government 
from the revenues of India, and shall carry interest at a rate calculated 
on the average rate carried by the total amount owed to the Governor- 
General in Council on this account on the 3lst March, 1921. The 
interest shall be payable upon such dates as the Governor-General in 
Council may fix. In addition, the local Government shall pay to the 
Governor-General in Council in each year an instalment in repayment 
of the principal amount of the advance, and this instalment’shall be 
so fixed that the total advance shall, except where, for special reasons, 
the Governor-General in, Council may otherwise direct, be repaid 
before the expiry of twelve years. It shall be open to any local 
Government to repay in any year an amount in excess of the fixed 
instalment. ; 

25. (1) The capital sums spent by the Governor-General in 
Council upon the construction in the various provinces of 
expenditure Productive and protective irrigation works and of such 
ee other works financed from loan funds as may from time 

‘ to time be handed over to the management of local 


Account, 
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Governments shall be treated as advances made to the local 
Governments from the revenues of India. Such advances shall Carry) 


interest at the following rates, namely :— 

(a) in case of outlay up to the end of the financial year 1916-17, 
at the rate of 3°3252 per centum ; 

(6) in the case of outlay incurred after the financial year 1916-17, 
at the average rate of interest paid by the Governor-General in Council 
during the financial year preceding that in which the work in question. 
is handed over to the local Government, on loans raised in the open 
market during the period from the end of 1916-17 to the beginning of 
the year in which the work is handed over. 

(2) The interest shall be payable upon such dates as the 
Governor-General in Council may fix, 

25,. The Governor-General in Council may at any time make to a 
hae local Government an advance from the revenues or 
the Govern. moneys accruing to the Governor-General in Council 
fete te on such terms as to interest and repayment as he may 

think fit. 

26. The payment of interest on loans and advances made under 
Priority of the three preceding rules, and the repayment of the 
interest principal of an advance under rule 23, shall be a charge 
meet: on the annual allocated revenues of the local Government, 
and shall have priority over all other charges, save only contributions. 
payable to the Governor-General in Council. 

27. (1) The local Government of a Governor’s province shall not, 

without the previous sanction of the Secretary of State 
phar es in Council or of the Governor-General in Council, as the’ 
comet case may be, include any proposal for expenditure on a 

transferred subject in a demand for a grant, if such 
sanction is required by the provisions of Schedule III to these rules. 

(2) Subject to the provisions of sub-rule (1), the local 

Government ot a Governor’s province shall have power to sanction 
expenditure on transferred subjects to the extent of any grant voted 
_ by the Legislative Council. 
Ne (2) The local Government of a Governor’s province shall have 
power to sanction any expenditure on transferred subjects which 
_ relates to the heads enumerated in section 72D (3) of the Act, subject 
to the approval of the Secretary of State in Council or of the 
Governor-General in Council, if any such approval is required by any 
rule for the time being in force. 

28. The powers of a local Government under the preceding rule 
to sanction expenditure may be delegated by the local Government 
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to an authority subordinate to it, after previons consultation with 
Dategution the Finance Department, to such extent as may be 
of powers required for the convenient and efficient despatch of 
of sanction. 

public business. 

(2) Any sanction accorded under these rules shall remain 
valid for the specified period for which it is given, subject, 
in the caseof voted expenditure, to the voting of grants in each 
year. i 

29. Each local Government mentioned in Schedule 1V_ shall 
masaine establish, and ‘maintain out of provincial revenues a 
Relief famine relief fund in accordance with the provisions of 
muad that Schedule, and such fund shall be controlled and 
administered as required by those provisions. 

30. All proposals for raising taxation or for the borrowing of 
Panton money on the revenues of a province shall, in the case of 
2 borrow- a Governor’s province, be considered by the Governor 

with his Executive Council and ministers sitting together, 
but the decision shall thereafter be arrived at by the Governor in 
‘Council, or by the Governor and minister or ministers, according as 
the proposal originates with the Governor in Council or the Governor 
and ministers. 

31. Expenditure for the purpose of the administration of both 

reserved and transferred subjects shall, in the first 
pans instance, be a charge on the general revenues and 
etnies , balances of each province, and the framing of proposals 
of transfer- for expenditure in regard to transferred and reserved 
wr sia cae subjects will be a matter for agreement between that 
part of thé Government which is responsible for the administration of 
transferred subjects and that part of the Government which is respon- 


sible for the administration of reserved subjects. 


32. (1) If, at any time when proposals are to be framed for the 
| Fe apportionment of funds between reserved and transferred 
in the event departments respectively, the Governor is satisfied that 
mabe reto there is no hope of agreement within a reasonable time 

between the members of his Executive Council on the one 

hand and ministers on the other as to such apportionment, he may, by 

order in writting, allocate the revenues and balances of the province 

between reserved and transferred subjects, by specifying the fractional 

proportions of the revenues and balances which shall be assigned to 
each class of subjects. 

(2) An order of allocation under this rule may bemade by 

the Governor either in accordance with his own discretion, or in 
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accordance with the report of an authority to be appointed by the 
‘Governor-General in this behalf on the application of the Governor. 

33. Every such order shall (unless it is sooner revoked) remain in 
mesial force for a period to be specified in the order, which 
order of shall be not less than the duration of the then existing 
allocation. = _egislative Council, and shall not exceed by more than 
one year the duration thereof : 

Provided that the Governor may at any time, if his Executive 
Council and ministers so desire, revoke an order of allocation or make 
such other allocation as has been agreed upon by them : 

Provided, further, that if the order which it is proposed to revoke 
was passed in accordance with the report of an authority appointed 
iby the Governor-General, the Governor shall obtain the consent of 
the Governor-General before revoking the same. 

34. Every order of allocation made under these rules shall provide 
Cention ot that, if any increase of revenue accrues during the period 
order of of the order on account of the imposition of fresh taxa- 
allocation. tion, that increase, unless the legislature otherwise 
directs, shall be allocated in aid of that part of the Government by 
which the taxation is initiated. 

35. If at the time of the preparation of any budget no agreement 
lee or allocation such as is contemplated by these rules has 
of budget in been arrived at, the budget shall be prepared on the 
ee basis of the aggregate grants respectively provided 
ororderof for the reserved and transferred subjects in the budget of 
allocation. 

the year about to expire. 


Part III,—Frnance DEPARTMENT 


36. (1) In each Governor’s province there shall be a Finance 

Department, controlled by a Member of the Executive 

| ame aed Council, with a Financial Secretary, who shall be 
immediately subordinate to the Member. 

(2) Ifthe minister so desire, the Governor shall, after con- 
sultation with the ministers, appoint a Financial Adviser, whose duty 
it shall be to assist the ministers in the preparation of proposals for 
expenditure, and generally to advise the ministers in matters relating 
to finance. 

* (3) The Finance Department may delegate to the Financial 
Adviser all or any of the functions of the Finance Department 
specified in Rule 37 or referred to in any other rule contained in this 
Part and in relation to any function so delegated, references in this 


544 APPENDIX B 


Part to the Finance Department shall be deemed to be references to 
the Financial Adviser. 
37. The Finance Department shall perform the following functions, 


namely :— 
pina ' (1) it shall be in charge of the account relating to 
_ Department, loans granted by the local Government, and shall! advise 
rf on the financial aspect of all transactions relating to such 
loans ; 


(2) it shall be responsible for the safety and proper employment 
of the famine relief fund ; 

(3) it shall examine and report on all proposals for the increase 
or reduction of taxation ; 

(4) it shall examine and report on-all proposals for borrowing by 
the local Government ; shall take all steps necessary for the purpose of 
raising such loans as have been duly authorized; and shall be in charge 
of all matters relating to the service of loans ; 

' (5) it shall be responsible for seeing that proper financial rules 
are framed for the guidance of other departments, and that suitable 
accounts are maintained by other departments and establishments 
subordinate to them ; 

(6) it shall prepare an estimate of the total receipts and disburse- 
ments of the province in each year, and shall be responsible during 
the year for watching the state of the local Government’s balances ; 

(7) in connection with the budget and with supplementary 
estimates— 

(a) it shall prepare the statement of estimated revenue and 
expenditure which is laid before the Legislative Council 

' in each year and any supplementary estimates or 
demands for excess grants which may be submitted to 
the vote of the Council ; 

(6) for the purpose of such preparation, it shall obtain from the 
departments concerned material on which to base its 
estimates, and it shall be responsible for the correctness 
of the estimates framed on the material so supplied : 

(c) it shall examine and advise on all schemes of new expendi- 
ture for which it is proposed to make provision in the 
estimates, and shali decline to provide in the outta ater: 
for any scheme which has not been so examined ; 

(8) on receipt of a report from an audit officer to the effect “that 
expenditure for which there is no sufficient sanction is being incurred, 
it shall require steps to be taken to obtain sanction or that the 
expenditure shall immediately cease ; 
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(9) it shall lay the audit and appropriation reports before the 
committee on public accounts, and shall bring to the notice of the 
committee all expenditure which has not been duly authorized and 
any financial irregularities ; 

(10) it shall advise departments responsible for the collection of 
revenue regarding the progress, of collection and the methods of 
collection employed. 

38. (1) After grants have béen voted by the Legislative Connells 

(a) the Finance Department shall have power to 

a ata sanction any re-appropriation within a grant from one 

Department major, minor or subordinate head to another ; 

wlenenoe to (6) the member or minister in charge of a depart- 
Drlatiom. ment shall have power to sanction any re-appropriation 

within a grant between heads subordinate to a minor 

head which does not involve undertaking a recurring liability, provided 

that a copy of any order sanctioning such a re-appropriation shall be 
communicated to the Finance Department as soon asit is passed, 

(2) The Finance Department shall have power to sanction the 
delegation by a member or minister to any officer or class of officers 
of the power of re-appropriation conferred on such member or 
minister by clause (1) (4) above, 

(3) Copies of orders sanctioning any re-appropriation which 
does not require the sanction of the Finance Department shall be 
communicated to that départment as soon as such orders are 
passed. 

39. No expenditure on any of the heads detailed in section 72D (3) 
of the Act, which isin excess of the estimate for that head 
hea tol shown in the budget of the year, shall be incurred 
to Finance’ without previous consultation with the Finance Depart- 
eparrment, 
ment. 
40. No office may be added to, or withdrawn from, the public 
service in the province, and the emoluments of no post 
Establish- may be varied, except after consultation with the Finance 
bee Department ; and, when it is proposed to add a permanent 
or temporary post to the public service, the Finance 
Department shall, if it thinks necessary, refer for the decision of the 
Audit Department the question whether the sanction of the Secretary 
of State in Council is, or is not, necessary. 
41. Noallowance and no special or personal pay shall be sanctioned 
for any post or class of posts or for any Government 
rl Allowances servant without previous consultation with the ees: 
: Department, 
35 


* 
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42. No grant of land or assignment of land revenue, except when 
the grant is made under the ordinary revenue rules of the province, 
shall be given without previous consultation with the Finance 

Department ; and no concession, grant or lease of miner- 
Grants and ql or forest rights, or right to water power or of right-of- 

way or other easement, and no privilege in respect of 
such rights shall be given without such previous consultation. 

43. No proposal involving an abandonment of revenue for which 
acaba credit has been taken in the budget, or involving 
ment of expenditure for which no provision has been made in the 
revenue,etc. hudget, shall be submitted for the consideration of the 
local Government or the Legislative Council, nor shall any orders 
giving effect to such proposals issue without a previous reference to 
the Finance Department. 

44. Every report made by the Finance Department on any matter 

on which it is required to advise or report under these 
ar rules shall be forwarded to the department concerned, 
Finance a and shall, if the Finance Department so require, be 
nee * submitted by the department concerned to. the Governor 
for the orders of the local Government. The Governor may, if he 
thinks fit, direct that any such report shall be laid before the 
committee on public accounts. 

45. Wherever previous consultation with the Finance Department 

is required by these rules, it shall be open to that 
te pt department to prescrjbe, by general or special order, 


Finance ‘cases in which its. aS8sent may be presumed to have been 


Department. given. 


Part IV.—AGENCY 


46. The Governor-General in Council may employ the agency of 

the Governor in Council of any province in the adminis- 

employment tration of central subjects inso far as such agency may 
de ond be found convenient. 

ments. 46A. Where, in respect of a central subject, powers have 

been conferred by or under any law upon a local Government, such 


- powers shall be exercised by the Governor in Council. 


47. The cost of an establishment employed by the Governor in 


Cost of Council of any province exclusively,on the administration 
Agen, Of central subjects shall be a charge against all-India 


48. If a joint establishment is employed upon the administration 
of central and provincial subjects, the cost of such establishment 


’ 


ia 


» 
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may be distributed in such manner as the Governor-General in 

Council and the Governor in Council of the province con- 

cerned may agree, or, in the case of disagreement, in 

joint esta; such manner as may be determined by the Secretary of 
State in Council. 


Part V,.—LIMITATION OF CONTROL 


49. The powers of superintendence, direction, and control over 
Lipttetion the local Government of a Governor’s province vested in 
of control by the Governor-General in Council under the Act shall, in 
Governor” relation to transferred subjects, be exercised only for the 
following purposes, namely :— 
ferred (1) to safeguard the administration of central 
subjects ; 

(2) to decide questions arising between two provinces, in cases 
where the provinces concerned fail to arrive at an agreement ; and 

(3) to safeguard the due exercise and performance of any powers 
and duties possessed by, or imposed on, the Governor-General in 
‘Council under, or in connection with, or for the purposes of the 
following provisions of the Act, namely, section 29 A, section 30 
{1-A), Part VII A, or of any rules made by, or with the sanction of, 
the Secretary of State in Council. 


SCHEDULE I 
(See Rule 3) 
Part I.—CEN?RAL SUBJECTS 


1. (@) Defence of India, and all matters connected with His 
Majesty’s Naval, Military and Air Forces in India, or with His 
Majesty’s Indian Marine Service, or with any other force raised in 
India other than military and armed police wholly maintained by 
local Governments. 

(6) Naval and military works and cantonments. 

2. External relations, including naturalization and aliens, and 
pilgrimages beyond India, 

3. Relations with States in India. 

4. Political charges. 

5. Communications to the extent described under the following 
heads, namely :— 

(a) railways and “extra-municipal tramways, in so far as they are 
not classified as provincial subjects under entry 6 (¢) of Part II of this 
‘Schedule ; 

(6) aircraft and all matters connected therewith ; and 


Distribution 
of cost of 
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(c) inland waterways, to an extent to be declared by rule made 
by the Governor-General in Council or by or under legislation by the: 
Indian legislature, 

6, Shipping and navigation, including shipping and navigation on 
inland waterways, in so far as declared to be a central subject 4 in 
accordance with entry 5 (¢). 

7. Light-houses (including their approaches), beacons, lightships. 
and buoys, ’ 

8. -Port quarantine and marine hospitals. 

9. Ports? declared to. be major ports by rule made~by the 
Governor-General in Council or by or under legislation by the Indian 


legislature. 
10. Posts, telegraphs and telephones, including wireless instal- 


lations. 

11. Customs, cotton excise duties, income-tax, salt and other 
sources of al]-India revenues. 

12. Currency and coinage. 

13. Public debt of India. 

14. Savings Banks, 

15. The Indian Audit Department as defined in rules framed 
under section 96D (1) of the Act. 

16. Civil law, including laws regarding status, property, civil 
tights and liabilities, and civil procedure. 

17. Commerce, including banking and insurance. 

18. Trading companies and other associations, 

19. Control of production, supply, and distribution of any articles 
in respect’ of which control by a central authority is declared 
by rule made by the Governor-General in Council or by or under 
legislation by the Indian legislature to be essential in the public 
interest; save to the extent to which in such rule or legislation such 
control is directed to be exercised by a local Government, 

20. Development of industries, in cases where such development 
by central authority is-declared by order of the Governor-General in 
Council, made after consultation with the local Government or local 
Governments concerned, expedient in the public interest. 

21. Control of cultivation and manufacture of opium, and sale of 


opium for export. 


ad e 


2 The 4 ten of Calcutta, Bombay, Karachi, Aden, Rangoon, Chitta- 
gong, Vizagapatam and Madras have been declared to be major _ 


ports. 
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22. Stores and _ stationery, both imported and indigenous, 
tequired for Imperial Departments, 

23. Control of petroleum and explosives. 

24. Geological survey. 

25. Control of mineral development, in so far, as such control 
is reserved to the Governor-General in Council under rules 
»made or sanctioned by the Secretary of State, and regulation of mines. 

26. Botanical survey. 

27. Inventions and designs. 

28. Copyright. 

29. Emigration from, and immigration into, British India, and 
jnter-provincial migration. 

30. Criminal Law, including criminal procedure. 

31. Central police organization. 

32. Control of arms and ammunition. 

' 33. Central agencies and institutions for reserach (including 
observatories) and for professional or technical training or promotion 
of special studies. 

34. Ecclesiastical administration, including European cemeteries. 

35. Survey of India. . 

36. Archzology. 

37. Zoological Survey. 

38. Meteorology. 

39. Census and statistics. 

40. All-India services, 

' 41, Legislation in regard to any provincial subject, in so far as 
‘such subject is in Part II of this Schedule stated to be subject to 
legislation by the Indian legislature, and any powers relating to 
such subject reserved by legislation to the Governor-General in 
Council. . 

42. Territorial changes, other than inter-provincial, and decla- 
ration of laws in connection therewith. 

43, Regulation of ceremonial, titles, orders, precedence and civil 
uniform. 

44. Immovable property in the possession of the Governor-General 
in Council, 

45. a . The Public Service Commission, 

46. All matters expressly excepted by the provisions of Part II of 
this Schedule from inclusion among provincial subjects. 

47.. All other matters not included pues 2 provincial sabiow 
under Part II of this Schedule, a 


* 
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Part II.—PROVINCIAL SUBJECTS 


1. Local self-government, that is to say, matters relating to the 
constitution and powers of municipal corporations, improvement 
trusts, district boards, mining boards of health, and other local 
authorities established in a province for the purpose of local 
self-government, exclusive of matters arising under the Cantonments: 
Act, 1910; subject to legislation by the Indian legislature as 
regards— 

(1) the powers of such authorities to borrow otherwise than from 
a provincial government, and 

(2) the levying by such authorities of taxation not included in 
Schedule II to the Scheduled Taxes Rules. 

2. Medical administration, including hospitals, dispensaries, and 
asylums, and provision for medical education. 

3. Public health and sanitation and vital statistics, subject to- 
legislation by the Indian legislature in respect to infectious and 
contagious diseases to such extent as may be declared by any Act of 
the Indian legislature. 

4. Pilgrimages within British India. 

5. Education : provided that— 

(1) the following subjects shall be excluded, namely :— 

(a) the Benares Hindu University, the Aligarh Muslim 
University, and such other Universities constituted after 
the commencement of these rules as may be declared by 
the Governor-General in Council to be central subjects, 
and 

(6) Chiefs’ Colleges and any institution maintained by the 
Governor-General in Council for the benefit of members. 
of His Majesty’s Forces or of other public servants or of 
the children of such members or servants : and 

(2) the following subject shall be subject to legislation by the 
Indian legislature, namely :— 

(a) the definition of the jurisdiction of any University outside 
the province in which it is situated. 

6. Public Works, other than those falling under entry 14 of this. 
Part and included under the following heads, namely :— 

(a) construction and maintenance of provincial buildings nee or 
intended for atiy purpose in connection with the administration of the 
province; and cate of historical monuments, with the exception of 
ancient monuments as defined in section 2 (1) of the Ancient Monu- — 
ments Preservation Act, 1904, which are for the time being declared to 
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be protected monuments under section 3 (1) of that Act: provided 
that the Governor-General in Council, may, by notification in The 
Gazette of India, remove any such monument from the operation of 
this exception, either absolutely or subject to such conditions as he 
may, after consultation with the local Government or local Govern~- 
ments concerned, prescribe ; 

(6) roads, bridges, ferries, tunnels, ropeways and causeways, and 
other means of communication, subject to the provisions of rule 12A 
of these rules, and of any orders made thereunder ; 

(c) tramways within municipal areas ; and 

(d) light and feeder railways and extra-municipal tramways, in 
so far as provision for their construction and management is made by 
provincial legislation : subject to legislation by the Indian legislature 
in the case of any such railway or tramway which is in physieal 
connection with a main line or is built on the same gauge as an 
adjacent main line. 

7. Water-supplies, irrigation and canals, drainage and embank- 
ments, water storage and water power ; subject to legislation by the 
Indian legislature with regard to matters of inter-provincial concerm 
or affecting the relations of a province with any other territory. 

8. Land revenue administration as described under the following 
heads, namely :— 

(1) assessment and collection of land revenue ; 

(2) maintenance of land records, survey for revenue purposes, 
records-of-rights ; 

(3) laws regarding land tenures, relations of landlords and 
tenants, collection of rents ; 

(4) Courts of Wards, encumbered and attached estates ; 

(5) land improvement and agricultural loans ; 

(6) colonization and disposal (subject to any provisions or 
restrictions that may be prescribed by the Secretary of State in 
Council under section 30 of the Act) of Crown lands not in the posses- 
‘sion of the Governor-General in Council, and alienation of land 
revenue ; and 

(7) management of Government estates. 

9. Famine relief, 

19. Agriculture, including research institutes, spteetsaneaal and 
demonstration farms, introduction of improved methods, provision 
for agricultural education, protection against destructive insects and 
pests and prevention of plant diseases ; subject to legislation by the 
Indian legislature in respect to destructive insects and pests and 
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plant diseases to such extent as may be declared by any Act of the 
Indian legislature. 

1l. Civil Veterinary Department, including provision for veterinary 
training, improvement of stock, and prevention of animal diseases ; 
subject to legislation by the Indian legislature in respect to animal 
diseases to such extent as may be declared by any Act of the Indian 
legislature. : 

. 12, Fisheries. 

13. Co-operative Societies. 

14. Forests, including preservation of game therein and all build- 
ings and works executed by the Forest Department; subject to 
legislation by the Indian legislature as regards disforestation of 
reserved forests. 

15. Land acquisition ; subject to legislation by the Indian legisla- 
ture, 

_16. Excise, that is to say, the control of production, manufacture, 
possession, transport, purchase, and sale of alcoholic liquor and 
intoxicating drugs, and the levying of excise duties and licence fees 
on, or in relation to, such articles, but excluding, in the case of opium, 
control of cultivation, manufacture and sale for export. 

17, Administration of justice, including constitution, powers, main- 
tenance and organization of courts of civil and criminal jurisdiction 
within the province; subject to legislation by the Indian legislature 
as regards High Courts, Chief Courts and Courts of Judicial Commis- 
sioners, and any courts of crimital jurisdiction. 

18. Provincial law reports. 

19. Administrators-General and Official Trustees ; subject to 
legislation by the Indian legislature. 

20. Non-judicial stamps, subject to legislation by the Indian 
legislature, and judical stamps, subject to legislation by the Indian 
legislature as regards amount of court-fees levied in relation to suits 
and proceedings in the High Courts under their original jurisdiction, 

21. Registration of deeds and documents ; subject to legislation 
by the Indian legislature. 

22. Registration of births, deaths, and marriages; subject to 
legislation by the Indian legislature for such classes as the Indiam 
legislature may determine. 

23. Religious and charitable endowments. 

24, Development of mineral resources which are Government 
property, subject to rules made or sanctioned by the seers of 
State, but not including the regulation of mines. 
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'24-A, Control of production, supply and distribution of any 
articles to the extent to which by rule made by the Governor-General 
in Council or by or under legislation by the Indian Legislature such 
control is directed to be exercised by a local Government. 

25. Development of industries, including industrial research and 
technical] education. 

26. Industrial matters included under the following heads, 
namely :— : 

‘ (a) factories ; 

(6) settlement of labour disputes ; 

(c) electricity ; 

(ad) boilers ; 

(e) gas; 

(f) smoke-nuisances ; and 

(g) welfare of labour, including provident funds, industrial 

insurance (general, health and accident) and housing ; 

subject as to heads (a), (4), (c), (d), and (g) to legislation by the 

Indian legislature. ‘. 

- 27. Stores and stationery ; subject, in the case of imported stores 
and stationery, to such rules as may be prescribed by the Secretary of 
State in Council. 

28. Adulteration of foodstuffs and other articles; subject to 
legislation by the Indian legislature as regards import and export 
trade. 

29. Weights and measures ; subject to legislation by the Indian 
legislature as regards standards, 

30. Ports, except such ports as may be declared by rule made by 
the Governor-General in Council or by or under Indian legislation to 
be major ports. 

31. Inland waterways, including shipping and navigation thereon 
so far as not declared by the Governor-General in Council to’ be 
central subjects ; but subject as regards inland steam-vessels to legis- 
lation by the Indian legislature. 

32. Police, including railway police ; subject, in the case of 
railway police, to such conditions as regards limits of jurisdiction and 
railway contributions to cost of maintenance as the Governor-General 
in Council may determine. 

33, . The following miscellaneous matters, namely :— 

(a) regulation of betting and gambling ; 
(6) prevention of cruelty to animals ; : 3 
{c) protection of wild birds and animals ; 
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(d) control of poisons; subject to legislation by the Indian 
legislature ; 

{e) control of vehicles ; subject, in the case of motor vehicles, to 
legislation by the Indian legislature as regards licences valid through- 
out British India; and 

(f) control of dramatic performances and cinematographs ; 
subject to legislation by the Indian legislature in regard to sanction 
of films for exhibition. 

34. Control of newspapers, books and printing presses ; subject to 
legislation by the Indian legislature. 

35. Coroners. 

36. Excluded areas. 

/ 37, Criminal tribes ; subject to Iegislation bythe Indian legisla- 
ture. 

38. European vagrancy; subject to legislation by the Indian 
legislature. ft 

39. Prison, prisoners (except persons detained x the Bengal 
State Prisoners Regulations, 1818, the Madras State Prisoners Regula- 
tion, 1819, or the Bombay Regulation XXV of 1827) and Refor- 
matories ; subject to legislation by the Indian legislature. 

40. Pounds and prevention of cattle trespass. 

4], Treasure trove. 

42, Libraries (except the Imperial Library) and museums (except 
the Indian Museum, the Imperial War Museum and the Victoria 
Memorial, Calcutta) and Zoological Gardens. 

43. Provincial Government Presses. 

44. Blections for Indian and provincial legislatures ; subject to 
rules framed under Section 64 (1) and 72A (4) of the Act. 

45. Regulation of medical and other professional qualifications 
and standards ; subject to legislation by the Indian legislature. 

46. Local Fund Andit, that is to say, the audit by Government 
agency of income and expenditure controlled by local bodies. 

47. Control, as defined by rule 10, of members of all-India and 
provincial services serving within the province, and control, subject 
to legislation by the Indian legislature, of public services within the 
province other than all-India services. 

48. Sources of provincial revenue not included under preyious 
heads, whether— 

(1) taxes included in the Schedules to the Scheduled Taxes 
Rules; or 

(2) taxes not included in those Schedules, which are imposed by 
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or under provincial legislation which has received the previous sanc- 
tion of the Governor-General. 

49. Borrowing of money on the sole credit of the province ; subject: 
to the provisions of the local Government (Borrowing) Rules. 

50. Imposition by legislation of punishments by fine, penalty, or 
imprisonment for enforcing any law of the province relating to any 
provincial subject ; subject to legislation by the Indian legislature in 
the case of any subject in respect of which such a limitation is imposed 
under these rules. 

51. Any matter which, though falling withim a central subject, is 
declared by the Governor-General in Council to be of a merely local 
or private nature within the province. re 


SCHEDULE II 
(See Rule 6) 
List OF PROVINCIAL SUBJECTS FOR TRANSFER 
Column I Column II 


1. Local self-government—that is tosay, matters All Governors” 
telating to the constitution and powers of municipal provinces. 
corporations, improvement trusts, district boards, 
mining boards of health, and other local authorities 
established in the province for purposes of local 
self-government, exclusive of matters arising under 
the Cantonments Act, 1910; subject to legislation 
by the Indian legislature as regards (a) the powers 
of such authorities to borrow otherwise than from 
\.a provincial Government, and (6) the levying by 
such authorities of taxation mot included in 
Schedule II to the Scheduled Taxes Rules. 

2. Medical administration, including hospitals, Ditto. 
dispensaries and asylums, and provision for 
medical education. 

3. Public health and sanitation and vital Ditto. 
statistics ; subject to legislation by the Indian 
legislature in respect to infectious and contagious 
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Column I 


diseases to such extent as may be declared by any 
Act of the Indian legislature. 

4. Pilgrimages within British India, 

5. Education, other than European and Anglo- 
Indian education, provided that — 

(1) the following subjects shall be excluded, 
namely :— 

(a) the Benares Hindu University, the 
Aligarh Muslim University, and such 
other Universities, constituted after 

y the commencement of these rules, as 

; may be declared by the Governor- 
General in Council to be central 
subjects ; and 

(4) Chiefs’ Colleges and any institution 
maintained by the Governor-General 
in Council for the benefit of members 
of His Majesty’s Forces or of other 
public servants or of the children of 
such members or servants ; and 

(2) the following subject shall be subject to 
legislation by the Indian legislature, namely :— 

the definition of the jurisdiction of any 
University outside the province in 
.. which it is situated. 

6. Public works, other than those falling under 
entry II of this part, and included under the 
following heads, namely :— 

(1) construction and maintenance of provincial 
‘buildings, other than residences of Governors of 
provinces, used or intended for any purpose in 
connection with the administration of the province 
on behalf of the departments of Government con- 
‘cerned, save in so faras the Governor may assign 
such work to the departments using or requiring 
such buildings ; and care of-historical monuments, 


with the exception of ancient monuments, as _ 


defined in section 2(1) of the Ancient Monuments 
Preservation Act,1904,which are for the time being 


Column If 


All Governors’ 
provinces, 
Ditto, 


Ditto, 


All Governors’ 
provinces, ex- 
cept Assam. 


declared to be protected monuments under section ‘ 
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3(1) of that Act: provided that the Governor- 
General in Council may, by notification in The 
Gazette of India, remove any such monument from 
the operation of this exception either absolutely or 
subject to such conditions as he may, after con- 
sultation with the local) Government or local 
Governments concerned, prescribe. 

(2) roads, bridges, ferries, tunnels, ropeways 
and causeways, and other means of communi- 
cation, subject to the provisions of rule 12A of 
these rules, and of any orders made thereunder ; 

(3) tramways within municipal areas; 

and 

(4) light and feeder railways and extra-muni- 
cipal tramways, in so far as provision for their 
construction and management 1s made by provin- 
cial legislation; subject to legislation by the Indian 
leBislature in the case of any such railway or 
tramway which is in physical connection with a 
main line or is built on the same gauge as an 
adjacent main-jine. ; 

7. Agriculture, including research institutes, 
experimental and demonstration farms, introduc- 
tion of improved methods, provision for agricul- 
tural education, protection against destructive 
insects and pests and prevention of plant diseases; 
subject to legislation by the Indian legislature in 
respect to destructive insects and pests and plant 
diseases to such extent as may be declared by 
any Act of the Indian legislature. 

8. Civil Veterinary Department, including 
‘provision for veterinary training, improvement of 
Stock, and prevention of animal diseases; subject 
to legislation by the Indian legislature in respect 
to animal diseases to such extent as may be 
declared by any Act of the Indian legislature. 

9, Fisheries. 

10. Co-operative Societies. 

ll. Forests, including preservation of game 
therein, and all buildings and works executed by 


5Sh5 
Column II 
All Governors’ 


provinces, ex- 
cept Assam. 


All Governors” 
provinces. 


Ditto. 


Ditto. 
Ditto, 
Bombay. 
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the Forest Department, subject to legislation by Bombay 
‘the Indian legislature as regards disforestation of 
reserved forests. 
11A. Notifications under sub-section (1) of Ditto. 
‘section 4 and declarations under sub-section (1) of 
‘section 6 of the Land Acquisition Act, 1894, when 
the public purpose referred to in the said sub- 
sections appertains toa transferred subject ; sub- 
ject to legislation by the Indian legislature, 
12. Excise, that is to say, the control of Ditto. 
uction, manufacture, possession, transport, 
a and sale of alcoholic liquor and intoxi- 
--cating drugs, and the levying of excise duties and 
licence fees on, or in relation to such articles, but 
excluding, in the case of opium, control of culti- 
vation, manufacture, and sale for export. 


13. Registration of deeds and documents ; Ditto. 
‘subject to legislation by the Indian legislature. 
14. Registration of births, deaths, and mar- Ditto 


, Tiages ; subject to legislation by the Indian 
legislature for such classes as the Indian legisla- 
ture may determine. 


15. Religious and charitable endowments. Ditto. 

16>. Development of industries, including Ditto. 
industrial research and technical education. 

17. Stores and stationery required for trans- Ditto. 


ferred departments; subject, in the case of im- 
ported stores and stationery, to such rules as 
may be prescribed by the Secretary of State in 
Council. 
18. Adulteration of foodstuffs and other articles; Ditto 
‘subject to legislation by the Indian legislature as 
regards import and export trade. 
19. Weights and measures, subject to legisla- 
tion by the Indian legislature as regards stan- 
dards. 
20, Libraries (other than the Imperial Library), Ditto 
Museums (except the Indian Museum, the Im- 
perial War Museum, and the Victoria Memorial, 
Calcutta), and Zoological Gardens. 
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SCHEDULE Ill 
(See Rule 27) 


RULES RELATING TO TRANSFERRED SUBJECTS. 
1, The previous sanction of the Secretary of State in Council is 
necessary— 

(1) to the creation of any new or the abolition of any existing 
permanent post, or to the increase or reduction of the pay drawn by 
the incumbent of any permanent post, if the post in either case is one 
which would ordinarily be held by a member of an all-India service, 
or to the increase or reduction of the cadre of an all-India service; |, 

(2) to the creation of a permanent post on a maximum rate of 
pay exceeding Rs. 1,200 a month, or the increase of the maximum pay 
of a sanctioned permanent post toan amount exceeding Rs. 1,200 a 
month ; 

(3) to the creation of a temporary post with pay exceeding 
Rs. 4,000 a month or to the extension beyond a period of two years of 
a temporary post (or deputation) with pay exceeding Rs. 1,200 a 
month ; 

[If the holder of a temporary post created by the local Govern- 
ment, the rupee pay of which does not exceed Rs. 3,000 a month, 
would have drawn overseas’pay in sterling, had he not been appointed 
to this post, the local Government may permit the holder of that post 
to draw, in addition to the rupee pay sanctioned for the post, over- 
seas pay in sterling not exceeding the amount to which he would have 
been entitled had he not been appointed to the temporary post.] 

(4) tothe grant to any Government servant or to the family or 
other dependants of any deceased Government servant of an 
allowance, pension or gratuity which is not admissible under rules 
made or for the time being in force under section 96B of the Act, 
except in the following cases :— 

(a) compassionate gratuities to the families of Government 
servants left in indigent circumstances, subject to such 
annual limit as the Secretary of State in Council may 
prescribe ; and ' 

« (6) pensions or gratuities to Government servants wounded or 
otherwise injured while employed in Government service 
or to the families of Government servants dying as the 
result of wounds or injuries sustained while employed in 
such service, granted in accordance with such rules as 
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have been or may be laid down by the Secretary of State 
in Council in this behalf ; and 
(5) Omitted 
2. (1) Every application for the sanction of the Secretary of State 
in Council required by paragraph 1 shall be addressed to the 
Governor-General in Council, who shall, save as hereinafter provided, 
forward the same with his recommendations, and with such further 
explanations of the proposal as he may have seen fit to require from 
the local Government, to the Secretary of State in Council. 
(2) If the application relates to— 
(a) the grant in an individual case of any-increase of pay, or 
(6) the creation or extension of a temporary post, 
the Governor-General in Council may, at his discretion, on behalf of 
the Secretary of State in Council, sanction the proposal, or may, and, 
if he dissents from the proposal, shall, forward the application with 
his recommendations, and with such further explanations of the pro- 
posal as he may have seen fit to require from the local Government, 
for the orders of the Secretary of State in Council. 


PUBLIC, 


The 27th September, 1928. 


Ne, F-174-I1-28.—In exercise of the powers conferred by sections 
45A and 129A of the Government of India Act, the Governor-General 
in Council, with the sanction of the Secretary of State in Council, is 
pleased ‘to direct that the following further amendments shall be made 
in the Devolution Rules, namely :— 

I. In rule 29 of the said Rules, for the word ‘ insurance’ the word 
‘ relief ’ shall be substituted, 

Il. For Schedule IV to the said Rules, the following Schedule 

shall be substituted, namely :— 


* 
SCHEDULE IV, 


(See. Rule 29) ° 


1. The local Governments of the provinces mentioned below, shall, 
save as hereinafter provided, make in every year beginning with the 
financial year 1929-1930 provision in their budgets for expenditure 
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upon the relief of famine of such amounts respectively (hereinafter 
referred to as the annual assignments) as are stated against each :— 


Rs 


Madras 3,00,000 
Bombay «.. 12,00,000 
Bengal ee s+» 2,00,000 
United Provinces’ .,. -« 16,00,000 
Punjab ae 2,00,000 
Bihar and Orissa... ey 3,00,000 
Central Provinces ... he +. 4,00,000 


Provided that no annual assignment need be greater than is neces- 
sary to bring the accumulated total of the famine relief fund up to the 
amount specified in paragraph 5. 

2. The annual assignment shall not be expended save upon the 
relief of famine. Any portion of an assignment which is notso spent 
shall be transferred to the famine relief fund of the province. 

3. The local Government, in making provision in its budget for the 
annual assignment, shall include in demands for grant such portion 
of the assignment as is proposed to be expended for the relief of 
famine. The amount required, over and above the grants voted for 
the aforesaid purposes, to make up the total of the annual assign- 
ment, shall not be included in a demand for grant, but shall be 
provided in the shape of a lump sum allocated for transfer to the 
famine relief fund. 

4. The famine relief fund shall consist of (a) the amount outstand- 
ing at the credit of the famine insurance fund heretofore maintained 
and (6) the unexpended balances of the annual assignments for each 
year, transferred to the fund under paragraph 2 of this Schedule, 
together with any interest which may accrue on these balances under 
paragraph 6 and any recoveries of interest and principal under 
paragraph 9. 

5. The local Government may, in any year, when the accumu- 
lated total of the famine relief fund of the province is not less than 
the amount specified below, suspend temporarily the provision of the 


annual assignment :— ¥ 
Rs. 
° Madras ee oa +». 40,00,000 
Bombay oe mil-s +. 75,00,000 
Bengal Bas Pai « 12,00,000 
United Provinces ... a «.. 55,00,000 
Punjab cad box «- 20,00,000 


36 


. 
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Rs. 
Bihar and Orissa ... ate «.. 15,00,000 
Central Provinces . +. 45,00,000 


6. The famine relief fund shall Sorts part of the general balances 
of the Governor-General in Council, who shall pay at the end of each 
year interest on the average of the balances held in the fund on the 
last day of each quarter. The interest shall be calculated for the 
financial year at a rate which shall be one fer cent. less than the rate 
charged by the Governor-General in Council during the year for 
advances made to the Provincial Loans Fund. Such interest shall be 
credited to the fund. 

7, The local Government may at any time expend the balance 
at its credit in the famine relief fund upon the relief of famine. 

8. When the balance in the famine relief fund exceeds the amount 
specified in paragraph 5, the local Government may utilize the 


.excess to meet expenditure on protective irrigation works ; in the 


grant of loans to cultivators, either under the Land Improvement 
Loans Act, 1883, or under the Agriculturists’ Loans Act, 1884, or for 
relief purposes; or in the repayment of advances from the Provincial 
Loans Fund, or to meet irrecoverable balances of loans under the 
said Acts, or for relief purposes when such loans have been made 


” from the Provincial Loan Account : 


Provided that the excess of the accumulated balance in the Fund 
on April 1, 1929, over the minimum balance prescribed in 
paragraph 5, may, in the.case of Bombay, Bihar and Orissa and the 
Central Provinces, be utilized, with the approval of the Governor- 
General, in Council, on objects other than those specified in this 
paragraph. 

9. Loans to cultivators under paragraph 8 shall be made through 
the Provincial Loan Account and the amount lent shall be repaid 
with interest to the famine relief fund by equated instalments, 
the rate of interest being the rate determined under paragraph 6 
for the financial year in which the loan was made to the Provincial 
Loan Account. 

10. In case of doubt whether the purpose for which it is proposed 
to spend any portion of the annual assignment, of the famine relief 
fund or the balance thereof is one of the purposes specified in 
paragraph 2 of this Schedyle, the decision of the Governor shal be 
final. 

11. The annual accounts of the annual assignments and of the 
fund shall be maintained in forms to be prescribed in this behalf by 
the Au eral, 


ee 


ue 
% 
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12. The local Government of the provinces mentioned in para- 
‘graph 1 shall makesuch adjustments in their budgets for the financial 
year 1928-29 as will have the effect of substituting the annual assign- 
ment prescribed in paragraph 1 for the annual assignment included 
in the budget in pursuance of the provisions heretofore in force. 
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Tae Locat GovERNMENT (BORROWING) Rurzs* 


1. (1) These rules may be called the Local Govern- 


parm gd ment (Borrowing) Rules. 
moencangent. (2) They shall come into force on a date to be 


appointed by the Governor-General in Council, with the approval of 

the Secretary of State in Council, and different dates may be appoint- 

ed for different parts of India: 

Biiobes 2. A local Government may raise loans on the security | 
for which of the revenues allocated to it for any of the following 

joans may _ purposes, namely :— 

(a) to meet capital expenditure on the construction 
or acquisition (including the acquisition of land, maintenance during 
construction and equipment) of any work or permanent asset of a 
material character in connection with a project of lasting public 
utility, provided that— 

(i) the proposed expenditure is so large that it cannot reason- 
ably be met from current revenues ; and 

(i) if the project appears to the Governor-General in Council 
unlikely to yield a return of not less than such per- 
centage as he may from time to time by order prescribe, 
arrangements are made for the amortization of the 
debt ; 

(6) to meet any classes of expenditure on irrigation which have, 
under rules in force before the passing of the Act, been met from 
loan funds ; ; 

(c) for the giving of relief and the establishment and mainte- 
nanee of relief works in times of famine of scarcity a 


2 See Notification No. 309-S. in The Gazette of i 
December 16, 1920 ; see also The Bengal Legislative Council M 
1927, pp. 151-53. » eg” 


3 Sar 
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(d) for the financing of the Provincial Loan Account ; and 

(e) for the repayment or consolidation of loans raised im 
accordance with these rules or the repayment of advances made by 
the Governor-General in Council. 

3. (1) No loan shall be raised by a local Government without the 
sanction (in the case of loans to be raised in India) of the Governor- 
General in Council, or (in the case of loans to be raised outside 
India) of the Secretary of State in Council, and in sanctioning the 
raising of a loan, the Governor-General in Council or the Secretary 
of State in Council, as the case may be, may specify the amount of 
the issue and any or all of the conditions under which the loan shall 
be raised. 1 

(2) Every application for the sanction of the Secretary of State 

required by this rule shall be transmitted through the Governor- 
General in Council. 
, 4. Every loan raised by a local Government in accordance with 
these rules shall be a charge on the whole of the revenues 
allocated to the local Government, and all payments 
in connection with the service of such loans shall be made in 
priority to all payments by the local Government other than the 
payments of— 

(1) the fixed provincial contribution payable to the Governor- 
General in Council ; 

(2) interest due on sums advanced to the local Government by 
the Governor-General in Council from the revenues of India ; and 

(3) interest due on all loans previously raised by the local 
Government. 


Priority. 
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THE TRANSFERRED SUBJECTS (TEMPORARY ADMINISTRATION) ° 


RULES? 
Short title 1. (1) These rules may be called the Transferred’ 
ant soncnt, Subjects (Temporary Administration) Rules, 


(2) They shall come into force on a date to be 
appointed by the Governor-General in Council with the approval 


1See Notification No, 310-S. in The Gazette of India (Extra.), 
December 16, 1920 ; see also The Bengal Legislative Council Manual, - 
1927, pp. 153-54. / 


dt ~_ 
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of the Secretary of State in Council, and different dates may be 
appointed for different parts of India, 


‘Vacancy in 2. Incase of emergency where, owing to a yacancy, 
Be ws there is no minister in charge of a transferred subject, 


the Governor— 

(1) shall, if another minister is available and willing to take 
charge of the subject, appoint such minister to administer the subject 
temporarily ; or 

(2) shall, if the vacancy cannot be provided for in the manner 
aforesaid, himself temporarily administer the subject, and, while so 
doing, shall exercise, in relation to such subject, all such powers in 
addition to his own powers as Goyernor as he could exercise if he 
were the minister in charge thereof, 

3. In any case in which the Governor himself undertakes tempo- 
PRO: rarily to administer a subject under these rules, he shall 
of necessity, Certify that an emergency has arisen in which, owing to 

a ministerial vacancy, it is necessary for him so to do, 
and shall forthwith forward& copy of such certificate for the informa- 
ition of the Governor-General in Council, 

4, Such temporary administration by the Governor 
Administra- . , rae * 
tion’ to be shall only continue until a minister has been appointed 
‘temporary. to administer the subject. 
Certification 5. The Governor shall not exercise in respect of such 
‘oflegisia- —_ subject the powers conferred on him by section 72E 
of the Government of India Act. 


APPENDIX E 
THE SCHEDULED Taxes RULES * 
1. (1) These rules may be called the Scheduled Taxes Rules. 


‘Short title (2) They shall come into force on a date to be 


cand com- appointed by the Governor-General in Council, with the / 


‘mencement, approval of the Secretary of State in Council, and 


different dates may be appointed for different parts of India, 

2. The Legislative Council of a province may, without the previous 
“‘Taxeswhich S@nction of the Governor-General, make and take into 
may be im- consideration any law imposing, for the purposes of the 
serecas of local Government, any tax included in Schedule I to 


local 
government, these rules, 


+ See Notification No, 311-S. in Zhe Gazette of India (Extra.), 
December 16, 1920; see also The Bengal Legislative Council Manual, 
1927, pp. 154-56. 
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3, The Legislative Council of a province may, without the previous: 
Taxeswhich sanction of the Governor-General, make and-take into 
tae: consideration any law imposing, or authorizing any local 
poe naa authority to impose, for the purposes of such local 
rities. authority, any tax included in Schedule II to these rules. 

4, The Governor-General in Council may at any time, by order, 
Additions to make any addition to the taxes enumerated in Schedules 
Schedules. —_] and II to these rules. 

5. Nothing in these rules shall affect the right of a local authority 

to impose a tax without previous sanction or with the 
ee: previous sanction of the local Government when such 


right is conferred upon it by any law for the time being in force. 


SCHEDULE I 


1. A taxon land put to uses other than agricultural. 
* 2. A tax on succession or on acquisition by survivorship in a joint 
family. 
A tax on any form of betting or gambling permitted by law. 
A tax on advertisements, 
A tax on amusements. 
A tax on any specified luxury. 
A registration fee. 
A stamp duty other than duties of which the amount is fixed by 
ian legislation. 


PS ae 


In 


a 


SCHEDULE II 


(In this Schedule the word ‘ tax’ includes a cess, rate, duty or fee.) 
Atoll. 
A tax on Jand or land values. 
A tax on buildings. 
A tax on vehicles or boats. 
A tax on animals, 
A tax on menials and domestic servants. 
An octroi, 
A terminal tax on goods imported into, or exported from, a local 
area, save where such tax is first imposed in a local area in which an 
octroi was not levied on or before the 6th July, 1917. ‘ 
9. A tax on trades, professions and ial 
10. Ataxon private markets. ~ 
11. A tax imposed in return for services rendered, such as— 
(a) a water rate; 


PUAN PSS p 


~ 
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' (6) a lighting rate ; 

(c) a scavenging, sanitary or sewage rate ; 

(d) a drainage tax; and 

(e) fees for the use of markets and other public conveniences. 
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Tue Locar LEGISLATURES (PREVIOUS SANCTION) RuLzEs.* 


1. (1) These rules may be called the Local Legislatures (Previous 
Short title  5#0¢tion) Rules. ! 
primo 4 (2) They shall come into force on a date to be 
‘appointed by the Governor-General in Council, with the 
approval of the Secretary of State in Council, and different dates may 
be appointed for different parts of India. 
2. A local legislature may not repeal or alter, without the previous 
sanction of the Governor-General, — 


pon Pg (1) any law made by any authority in British India 
ili cack before the commencement of the Indian Councils Act, 


1861: provided that the Governor-General in Council 
may, by notification in The Gazette of India, declare that this provision 
shall not apply to any such law which he may specify, and if he does 
sO, previous sanction shall not thereafter be necessary to the alteration 
or repeal of that law ; or 

(2) any law specified in the Schedule to these rules or any law 
made by the Governor-General in Council amending a law so 
specified. 


SCHEDULE 
Year. No. Short title. 
1860 XLV _ The Indian Penal Code, 1860. 
1864 III The Foreigners Act, 1864. 
1865 Ill The Carriers Act, 1865. 


X The Indian Succession Act, 1865.2 
XV_ The Parsi Marriage and Divorce Act, 1865. 
XXI_ The Parsi Intestate Succession Act, 1865 ° 


+ See Notification No. 312-S. in The Gazette of India (Extra.), 


December 16, 1920; see also The Bengal Legislative Council Manual - 


1927, pp. 156-57. 


* Consolidated into the Indian Succession Act, 1925, and con- 


* Lbid 


sequently repealed. 
Pi 


ig 
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Year. No. 
1866 XXI 
* XXVIII 
1867 XXV 
1869 IV 
1870 XXI 
1872 I 
” _ 
” IX 
” XV 
1873 xX 
1874 I 
5 XIV 
” XV 
1875 1X 
1877 I 
1881 Vv 
“a XI 
a XXVI 
1882 II 
” IV 
” Vil 
1889 IV 
y VII 
” XV 
1890 “Vill 
” Ix 
1891 XVIII 
1895. XV 
1897 ul 
” x 
oi XIV 
1898 Vv 
” Ix 
1899 IX 
1903 XIV 
” XV 
Vv 
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Short title. . 


The Native Converts’ Marriage Dissolution Act, 
1866, 

The Trustees’ and Mortgagees’ Powers Act, 1866. 

The Press and Registration of Books Act, 1867. 

The Indian Divorce Act, 1869. - 

The Hindu Wills Act, 1870.* 

The Indian Evidence Act, 1872. 

The Special Marriage Act, 1872. 

The Indian Contract Act, 1872. 

The Indian Christian Marriage Act, 1872. 

The Indian Oaths Act, 1873. 

The Married Women’s Property Act, 1874. 

The Scheduled Districts Act, 1874. 

The Laws Local Extent Act, 1874. 

The Indian Majority Act, 1875. 

The Specific Relief Act, 1877. 

The Probate and Administration Act, 1881.? 

The Fort William Act, 1881. 

The Negotiable Instruments Act, 1881. 

The Indian Trusts Act, 1882. 

The Transfer of Property Act, 1882. 

The Powers of Attorney Act, 1882. 

The Indian Merchandise Marks Act, 1889. 

The Succession Certificate Act, 1889. 

The Indian Official Secrets Act, 1889. 

The Guardians and Wards Act, 1890. 

The Indian Railways Act, 1890. 

The Bankers’ Books Evidence Act, 1891. 

The Crown Grants Act, 1895. 

The Epidemic Diseases Act, 1897. 

The General Clauses Act, 1897. 

The Indian Short Titles Act, 1897. 

‘The Code of Criminal Procedure, 1898. 

The Live-stock Importation Act, 1898. 

The Indian Arbitration Act, 1899, 

The Indian Foreign Marriage Act, 1903. 

The Indian Extradition Act, 1903. 

The Code of Civil Procedure, 1908. 


+ Consolidated into the Indian Succession Act of 1925, and, conse- 
® Ibid. 


quently, re} 
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Year. No. Short title. 

1908 IX The Indian Limitation Act, 1908. 
ne XIV The Indian Criminal Law Amendment Act, 1908, 
7 XV _ The Indian Ports Act, 1908. 
93 XVI The Indian Registration Act, 1908. 

1909 Ill The Presidency-towns Insolvency Act, 1909. 


” IV The Whipping Act, 1909. 
VIL The Anand Marriage Act, 1909. 


” 
1910 I The Indian Press Act, 1910.7 F 
1911 X The Seditious Meetings Act, 1911. 
1912 IV The indian Lunacy Act, 1912. 

aa V_ The Provident Insurance Societies Act, 1912. 

Pr VI The Indian Life Assurance Companies Act, 1912. 
1913 VI The Mussalman Wakf Validating Act, 1913. 

oy VII The Indian Companies Act, 1913. 
1914 Il The Destructive Insects and Pests Act, 1914. 

ys III The Indian Copyright Act, 1914. 

= IX The Local Authorities Loans Act, 1914. 
1916 XV _ The Hindu Disposition of Property Act, 1916, 
1917 I The Inland Steam-Vessels Act, 1917. 

7 XXVI_ The Transfer of Property (Validating) Act, 1917. 
1918 X The Usurious Loans Act, 1918, 
1919 XI The Anarchical and Revolutionary Crimes Act, 

i919. 

1920 V_ The Provincial Insolvency Act, 1920. 

ne X The Indian Securities Act, 1920. 

56 XIV The Charitable and Religious Trusts Act, 1920. 

APPENDIX G 
THE RESERVATION OF BILLS RULES? , 

Giisee tithe 1. (1) These rules may be called the Reservation of 
and com- Bills Rules. 
mencement, * 


(2) They shall come into force on a date to be 
appointed by the Governor-General in Council, with the approval of 


1 It has been re: ed. 
2 Ibid. ~ 


® See Notification, No, 313-S.in The Gazette of India (Extra.), 
December 16, 1920; see also The Bengal Legislative Council 
Manual, 1927, pp. 158-59. \ 
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the Secretary of State in Council, and different dates may be appoint~ 
ed for different parts of India. 

2. The Governor of any Governor’s province shall reserve, for the 
pillé which consideration of the Governor-General, any Bill which 
must be has been passed bythe Legislative Council of the pro- 
reserved vince and is presented to the Governor for his assent, 
if the Bill appears to the Governor to contain provisions in respect of 
which the Bill has not been previously sanctioned by the Governor- 
General under sub-section (3) of section 80A of the Government of 
India Act— 

(a) affecting the religion or religious rites of any class of British 
subjects in British India, or, 

(6) regulating the constitution of functions fof any University, 
or 

(c) having the effect of including within a transferred subject 
matters which have hitherto been classified as reserved subjects, or 

' (ad) providing for the construction or management of a light or 
feeder railway or tramway other than a tramway within municipal 
limits, or 

(e) affecting the land revenue of a province either so as to— 

(a) prescribe a period or periods within which any temporarily- 
settled estate or estates may not be re-assessed to land 
revenue, or 

(6) limit the extent to which the assessment to land revenue of 
such an estate or estates may be made or enhanced, or 

(c) modify materially the general principles upon which land! 
revenue has hitherto been assessed, 

if such prescription, “limitation or modification appears to the 
Governor to be likely seriously to affect the public revenues of the 
province. 

3. The Governor of any Governor’s province may reserve for the 
Bills which Consideration of the Governor-General, any Bill which 
may be . has been passed by the Legislative Council of the 
reserved, 

province and is presented to the Governor for his assent, 

if any provisions of the Bill in respect of which ‘it has not been 
previously sanctioned by the Governor-General under sub-section 
(3) of section 80A of the Government of India Act, appear to the 
Governor— © 

(1) to affect any matter wherewith he is so charged under 
his Instrument of Instructions, or : 

(2) to affect any central subject, or 

(3) to affect the interests of another province, 


APPENDIX I 3 SFR 


APPENDIX H 


Non-OrFiciaAL (DEFINITION) RULES* 


Short title 1. (1) These rules may be called the Non-Official 
a camer (Definition) Rules. 

(2) They shall come into force on a date to be 
appointed by the Governor-General in Council, with the approval of 
the Secretary of State in Council, and different dates may be appoint-. 
ed for different parts of India. 

Paro 2. The holder of any office in the civil or military 
persons not service of the Crown, if the office is one which does not 
to be treated involve both of the following incidents, namely, that. 
for purposes the incumbent— 
of the Gov- 
page (1) is a whole-time servant of Government, and 
: y (2) is remunerated either by salary or fees, 

shall not be treated as an official for any of the purposes of the 
Government of India Act. 

3. If any question arises, whether any officer is or is- 
cas malin not a whole-time servant of Government for the pur- 


Generalin poses of Rule 2, the decision of the Governor-General. 


Peay gs in Council shall be final. ‘ 


APPENDIX I 


A. Rugs * RELATING TO EXPENDITURE BY THE GOVERNMENT 
oF INDIA ON SUBJECTS OTHER THAN PROVINCIAL 


1. The previous sanction of the Secretary of State in Council is: 
necessary— ; 
(1) To the creation of any new, or the abolition of any existing, 
permanent post, or to the increase or reduction of the pay drawn by 
the incumbent of any permanent post, if the postin either case is one 
which would ordinarily be held by a member of one of the services. 


1 Vide The Bengal Legislative Council Manual, 1927, pp. 159-60. 

* The Government of India’s Finance Department Resolution 
No.» 1448-E. A., dated the 29th September, 1922, as subsequently 
amended by Resolution No. 518-Ex., dated the 2nd March, 1923, and 
Resolution No. F.-115-7-Ex.-25 (Finance Dept.), dated Simla, the 
29th June, 1926.—Vide also Book of Financial (Government 
of India), 1927, pp. 1-5, The Calcutta Gazette, July 15, 1926, Part IA,. 
p. 213, and The Gazette of India, July 3, 1926. ms 
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named in the Schedule or by an officer holding the King’s commis- 
sion ; or to the increase or reduction of the cadre of any of those 
services, or of a service ordinarily filled by officers holding the King’s 
commission. 

(2) To the creation of a permanent post on a maximum rate-of 
pay exceeding Rs. 1,200 a month, or the increase of the maximum 
pay of a sanctioned permanent post to an amount exceeding 
Rs. 1,200 a month. 

(3) To the creation of a temporary post on pay exceeding Rs. 4,000 
a month, or the extension beyond a period of two years (or, in the 
case of a post for settlement operations, of five years) of a temporary 
post or deputation on pay exceeding Rs. 1,200 a month. 

[Note.—If the holder of a temporary post created by the 
“Governor-General in Council, the rupee pay of which does not exceed 
Rs. 3,000, would have drawn overseas pay in sterling if he had not 
been appointed to this post, the Governor-General] in Council may 
permit the holder of that post to draw, in addition to the rupee pay 
sanctioned for the post, the overseas pay in sterling not exceeding the 
amount to which he would have been entitled, had he not been ap- 
pointed to the temporary post.] 

(4) To the grant to any Government servant or the family or 
other dependants of any deceased Government servant of an 
allowance, pension or gratuity which is not admissible under rules 
made under section 96B of the Government of India Act, or under 
Army Regulations, India, except in the following cases :— 

(a) compassionate gratuities to the families of Government 

~~ servants left in indigent circumstances, subject to such 

annual limit as the Secretary of State in Council may 
prescribe ; and 

(6) pensions or gratuities to Government servants wounded or 
otherwise injured while employed in Government service, 
or to the families of Government servants dying as the 
result of wounds or injuries sustained while employed in 
such service, granted in accordance with such rules as 
have been or may be laid down by the Secretary of State 
in Council in this behalf ; and 

(c) re-grant of an hereditary political pension, in whole er in 
part, to an heir who is in Seen employ or in 
receipt of a service pension. 

(5) To any expenditure on a measure other than a Military 
‘Works project costing more than Rs. 5,00,000 (initial plus one year’s 
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recurring) and involving outlay chargeable tc the Army or Marine 
estimates. . 

(6) (a) To any expenditure on the inception of a Military Works 
project which is estimated to cost, or forms part of a scheme which is. 
estimated to cost, more than Rs. 10,0,000: 

(6) To any expenditure on a Military works project in excess 

of the original sanctioned estimate, if— 

(i) the excess is more than 10 per cent. of the original 
sanctioned estimate, and the estimated cost of the 
project thereby becomes more than Rs. 10,00,000 : 

(ii) if the original estimate has been sanctioned by the 
Secretary of State, and the excess is more than 10 per 
cent of that estimate, or more than Rs. 10,00,000 : 

(c) To any expenditure on a Military works project, in excess 

of a revised or completion estimate sanctioned by the 
Secretary of State: 

Provided that, for the purposes of clauses (6) (ii) and (c) of 
the rule, if any section accounting for 5 per cent. or more of the esti- 
mated cost of a project sanctioned by the Secretary of State is 
abandoned, the estimated cost of the works in that section shall be 
excluded from the total sanctioned estimate of the project for the 
purpose of determining whether the Secretary of State’s sanction is 
necessary. 

(7) To any expenditure on the purchase of imported military 
stores otherwise than in accordance with such rules as may be made 
in this behalf by the Secretary of State in Council ; 

(8) To any expenditure otherwise than in accordance with such 
rules as may have been laid down in this behalf by the Secretary of 
State in Council upon— 

(a) the erection, alteration, furnishing, or equipment of a 
church ; or a grant-in-aid towards the erection, alteration, 
furnishing or equipment of a church not wholly con- 
structed out of public funds ; or 

(6) the provision of additions to the list of special saloon and 
inspection, railway carriages reserved for the use of high 
officials ; or 

(c) the staff, household and contract allowances, or the 
residences and furniture provided for the use of the 
Governor-General ; or 

(d) railways. 

2. The foregoing rules do not apply to expenditure in time of 
war with a view to its prosecution, The Government of India have: 
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full powers with regard to such expenditure, subject only to the 
-general control of war operations which is exercised by the Secretary 
of State for India in consultation with His Majesty’s Government ; to 
the necessity of obtaining the sanction of the Secretary of State in 
Council to really important special measures required to carry out 
those operations, where, in the judgment of the Government of India, 
time permits a previous reference to him; and to the obligation to 
keep him as fully informed as circumstances allow of their important 
-actions. 


THE SCHEDULE 


(1) Indian Civil Service. 
(2) Indian Police Service. 
(3) Indian Forest Service. 
(4) Indian Educational Service. 
(5) Indian Agricultural Service. 
(6) Indian Service of Engineers. 
(7) The Indian Veterinary Service. 
(8) Indian Medical Service. 
(9) Imperial Customs Service. 
(10) Indian Audit and Accounts Service. 
(11) Superintendents and Class I of the Survey of India Depart- 
ment. 
(12) The Superior Staff of the Geological Survey of India 
Department. 
(13) The superior telegraph branch of the Posts and Telegraphs 
Department. 
(14) The State Railway Engineering Service. 
(15) The superior staff of the Mint and Assay Department. 
(16) The Archeological Department. 
(17) Any other service declared by the Secretary of State in Council 
‘to be included in this schedule. 


B. RULES* RELATING TO EXPENDITURE BY A GOVERNOR IN 
COUNCIL ON PROVINCIAL RESERVED SUBJECTS 
1. The previous sanction of the Secretary of State in Counci! 
is necessary— 
(1) To the creation of any new or the abolition of any existing 
permanent post, or to the increase or reduction of the pay drawn by 


1 The Government of India’s Finance Department Resolution 
No. 1449-E.A., September 29, 1922 (Zhe Gazette of India, October 
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the incumbent of any permanent post, if the post in either case is one 
which would ordinarily be held by a member of an all-India service 
or by an officer holding the King’s Commission, or to the increase or 
reduction of the cadre of an all-India Service. 

(2) To the same as (2) in A above. 

(3) To the same as (3) in A above.” 

[Vote.—If the holder of a temporary post created by the 
Governor in Council, the rupee pay of which does not exceed Rs. 3,000, 
would have drawn overseas pay in sterling if he had not been 
appointed to this post, the Governor in Council may permit the holder 
of that post to draw, in addition to the rupee pay sanctioned for the 
post, the overseas pay in sterling not exceeding the amount to which 
he would have been entitled, had he not been appointed to the 
temporary post. ] 

(4) To the same as (4) in A above, with the words ‘or under 
Army Regulations ’ and clause (c) left out.® 

(5) To any expenditure on the purchase of imported stores or 
stationery, otherwise than in accordance with such rules as may be 
made in this behalf by the Secretary of State in Council. 

(6) To capital expenditure upon irrigation and navigation works, 
including docks and harbours, and upon projects for drainage, 
embankment and water-storage and the utilization of water power, 
in any of the following cases, namely :— 

(a) where the project concerned materially affects the interests 
of more than one local Government ; 
(6) where the original estimate exceeds 50 lakhs of rupees ; 
(c) where a revised estimate exceeds by 15 per cent. an original 
‘ estimate sanctioned by the Secretary of State in Council ; 
and 
(d) where a further revised estimate is proposed, after one 
revised estimate has already been sanctioned by the 
Secretary of State in Council. 

(7) To a revision of permanent establishment involving additional 

establishment charges exceeding Rs. 5 lakhs a year ; provided that, 


7, 1922, Part I, pp. 1216-17) as amended by the Finance Department 
(Government of India) Resolution No. 2119-Ex., dated Simla, the 18th 
‘September, 1923 (The Gazette of India, September 29, 1923), and 
Resolution No. F. 115-8-Ex.,—25, dated Simla, June 29, 1926 
se Cailcutla Gazette, July 15, 1926 or The Gazetie of India, July 3, 


1 See page 572 ante. 2 Ibid. 
® Ibid. 1) 


576 APPENDIX J 


if a resolution has been passed by the Legislative Council reeommend- 
ing an increase of establishment charges for this purpose, the 
sanction of the Secretary of State in Council shall not be required. 
unless the expenditure so recommended exceeds 15 lakhs a year. 

(8) To any increase of the contract, sumptuary or furniture grant 
of a Governor. : 

(9) To expenditure upon original works on the residences of a 
Governor exceeding Rs. 50,000 in any ‘year. The Governor-General, 
in Council shall, if necessary, decide whether a charge falls under the 
head of original works. 

(10) ‘To any expenditure upon railway carriages or water-borne 
vessels specially reserved for the use of high officials, otherwise than 
in connection with the maintenance of such carriages or vessels 
already set apart with the sanction of the Secretary of State in 
Council for the exclusive use of a Governor, 

2. (1) Every application for the sanction of the Secretary of State 
in Council required by Rule 1 shall be addressed to the Governor- 
General in Council, who shall, save as hereinafter provided, forward. 
the same with his recommendations, and with such further explana- 
tions of the proposal as he may have seen fit to require from the local 
Government, to the Secretary of State in Council. 

(2) If the application relates— 

(a) to the grant in an individual case of any increase in pay, or 

(6) to the creation or extension of a temporary post, 
the Governor-General in Council may at his discretion, on behalf of the 
Secretary of State in Council, sanction the proposal, or may, and, if 
he dissents from the proposal, shall, forward the application with his 
recommendations, and with such further explanations of the proposal 
as he may have seen fit to require from the local Government, for the 
orders of the Secretary of State in Council. 
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STANDING COMMITTEES 
Under the orders ? of the Governor-General, Standing Committees, 
consisting of members of the Indian Legislature, have been attached. 
to the following departments of the Government of India :—~- 


(1) the Home Department ; . 
(2) the Departments of Commerce and Industries ; and 


1 See the Government of India Notification No. F.-49, dated 
peg 1922. Vide The Gazette of India, August 26, 1922, Part I, 
pp. l R 


a 
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(3) the Department of Education and Health. 

The Member of the Governor-General’s Executive Council in 
charge of the department to which a Standing Committee is attached 
is the Chairman of the Committee. He may, however, depute an 
officer to act as Chairman on his behalf. A Secretary or a Deputy 
Secretary to the Government of India in the department concerned 
acts as Secretary to the Committee. 

A Standing Committee \consists of five members of the Indian 
Legislature of whom two must be members of the Council of State, 
and three members of the Legislative Assembly. The members of 
each Committee are nominated, subject to the approval of the 
Governor-General, by the Member in charge of the department to 
which the Committee is assigned, ‘ from separate panels consisting 
of such number of members, not less than tenand not more than 
fifteen, as the Governor-General may direct.’ The panels are 
elected by the two Chambers of the Legislature for each Committee 
according to the principle of proportional representation by means of 
a single transferable vote. The term of office of the members of each 


_ Committee is one year, and if they are summoned to attend a meeting 


at a time when the Indian Legislature is not sitting, they are entitled 
to receive the allowances admissible to them for attendance at 
meetings of the Legislature. 

The following subjects are laid before the Standing Com- 
mittees :— 

**(1) All Bills introduced or proposed to be introduced, by non- 
official members of the Legislature, and legislative proposals which 
the department concerned intends to undertake and on which the 
Member in charge of the department desires the advice of the 
Committee, 

(2) Reports of Committees and Commissions on which the Indian 
Legislature is not adequately represented and on which the Member 
in charge of the department desires the advice of the Committee, 

(3) Major questions of general policy on which the Member in 
charge of the department desires thé advice of the Committee, 

(4) Annual Reports.’’ 

It is provided, however, that in cases of urgency and for other 
reasons a reference to a Standing Committee may be dispensed with 
by the department concerned ; and that the following cases are to be 
excluded from the purview of the Committee :— 

'. (1) cases concerning appointments ; and 

(2) all cases which the Member in charge of the department 

7 ; 


Vis 


plea 6 ae %. 
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concerned considers cannot be placed before the Committee 
consistently with the public interest. 

The functions of the-Standing Committees are purely advisory and 
their proceedings are strictly confidential. No press representatives 
are allowed to attend any meeting of a Committee. 

A Standing Committee meets as and when the Member in charge 
of the department to which it is attached, directs. The meeting is 
summoned by the Secretary of the department. The agenda of each 
meeting are drawn up and circulated by the Secretary, together witha 
memorandum explaining the nature of each item of business, and 
copies of such papers as the Member in charge of the depart- 
ment directs to be supplied to the Committee. Such papers have to 
be returned by the members of the Committee to the Secretary at 
the. close of the meeting. When the Committee meets, the 
Secretary may be requested by the Member in charge to explain each 
item of business. The Chairman then invites a discussion and the 
Secretary notes on the departmental file the general opinion of the 
Committee. 

In addition to the Standing Committees mentioned above, there 
are the Standing Finance Committee, the Standing Finance Com- 
mittee for Railways, the Standing Committee for Emigration and the 
Central Advisory Council for Railways. The procedure of these 
Committees is governed by the rules under which they are constituted. 
The Standing Finance Committee consists of members, not exceeding 
fourteen, elected by the Legislative Assembly and a Government 
Member, usually the Finance Member, who is the Chairman of the 
Committee. It (a) ‘examines all proposals for new votable expendi- 
ture in all departments of the Government of India; (6) sanctions 
allotments out of lump sum grants; (c) suggests retrenchments and 
economy in expenditure; and (d) generally helps the Finance 
Department of the Government of India by advice in such cases as 
may be referred to it by that department.’ Its powers are, asin the 
case of other Standing Committees, advisory ; but it undoubtedly 
exercises a wholesome influence over the expenditure of public 
revenues, 

Standing Committees have been attached, under the orders of 

the Governor, to the following departments of the 


Rule for \ Government of Bengal* :— . 
Committees (1) Police. 
in Bengal, 


(2) Judicial and Jails. 


1 pide The Bengal Legislative Council Manual, 1927, pp. 344-45. 
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(3) Local Self-Government. 

(4) Medical and Public Health. 

(5) Education. 

(6) Commerce and Marine. 

(7) Public Works (Roads and Buildings). 

(8) Irrigation. 

(9) Agriculture (including Civil Veterinary, Fisheries and 

‘Co-operative Credit). 

(10) Excise. 
(11) Land Revenue. 

Each Standing Committee consists of the Member or Minister in 
charge of the department to which the Committee is attached, the 
head of the department, where there is one, and four non-official 
members of the local Legislative Council. The Member or Minister 
in charge is the Chairman of the Committee and the departmental 
Secretary is its Secretary. The four non-official members are appoint- 
ed by the Governor ‘ after consideration of the names of the persons’ 
elected for the Committee by the Council on the basis of the single 
transferable vote. They are entitled to the allowances payable under 
the Legislative Council Rules if they are summoned at a time when the 
‘Council is not sitting. 

The following matters must be laid before the Standing. 
Committee attached to a department, namely :— 

(1) all major questions of departmental policy ; 

(2) all schemes involving large expenditure; . 

(3) annual Reports issued by the department ; and 

(4) any other matter concerning the department on which the 
Member or Minister in charge may desire its opinion. 

It is provided, however, that in cases of urgency a reference to the 
Committee may be dispensed with, and that the following cases will 
be excluded from its purview :— 

(1) ‘ cases concerning appointments ; and 

(2) all cases which the Member or Minister in charge, with the 
concurrence of the Governor, considers cannot be submitted to it 
consistently with the public interest.’ i 

The meetings of the Committee are summoned by the Secretary 
concerned under the direction of the Member or Minister in charge. 
The agenda are ‘drawn up and circulated by the Secrétary to- 
‘gether with a memorandum explaining the nature of each item of 
business, and copies.of such papers as the Member or Minister in 

charge directs to be furnished to the Committee.’ At every meeting 


Petes APPENDIX L 


of the Committee the Secretary explains each case brought before it 
and is entitled to take part in the discussion that follows. He then 
notes on the departmental file the general opinion ‘of the Committee. 

The powers of the Standing Committees are advisory only, and 
their proceedings are confidential. 
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OFFICES RESERVED TO THE INDIAN CIviL SERVICE 


A,—Offices under the Governor-General in Council. 

1. The offices of Secretary, Joint Secretary and Deputy Secretary in 
every department except the Army, Marine, Education, Foreign, 
Political and Public Works Departments: provided that if the 
office of Secretary or Deputy Secretary in the Legislative Department 
is filled from among the members of the [ndian Civil Service, then 
the office of Deputy Secretary or Secretary in that department, as the: 
case may be, need not be so filled. 

2. ‘Three offices of Accountants-General, 

B.—Offices in the provinces which were known in the year 
1861 as ‘ Regulation Provinces.’ 
The following offices, namely :— 
(1) Member of the Board of Revenue. 
(2) Financial Commissioner. 
(3) Commissioner of Revenue. 
(4) Commissioner of Customs. 
(5) Opium Agent. 
(6) Secretary in every department except the Public Works or 
Marine Department. 
(7) Secretary to the'Board of Revenue, 
(8) District or Sessions Judge. 
(9) Additional District or Sessions Judge. 
(10) District Magistrate. 
(11) Collector of Revenue or Chief Revenue Officer of a district. 


APPENDIX L 
Provisions of the Government of India Act which may be Tepealed 
or altered by the Indian Legislature. 


, (Fifth Schedule to the Act) 
Section Z Subject 
62 meu + Power to extend limits of presidency 


towns. 
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Section Subject 

106 * . Jurisdiction, powers and authority of 
High Courts. 

108 (1) Exercise of jurisdiction of High Court 

; by single judges or division courts. 

109 se ... Power for Governor-General in Council 

' to alter local limits of jurisdiction of 
High Courts, etc, 

110 ay ... Exemption from jurisdiction of High 
Courts. 

111 ots Written order by Governor-General in 
Council a justification for act in High 
Court. 

112 ane Law to be administered in cases of in- 
heritance, succession, contract and 
dealing between party and party. 

114 (2) <aé ... ,Powers of Advocate-General. 

124 (1) wae +. Oppression. 

124 (4)—so far as it relates Trading. 


to persons employed or 
concerned in the collec- 
tion of revenue or the 
administration of justice. 
124 (5)—so far as it relates 
to persons other than the 
Governor-General, a Gov- 
ernor, or a Member of 


the Executive Council of © 


the Governor-General or 
of a Governor, 


oe a 


Receiving presents. 


125 aes Loans to Princes or Chiefs. 

126 eek ... Carrying on dangerous correspondence, 
128 ne .. Limitation for prosecutions in British 
India. 

129 “ aaa «.. Penalties. 
2 ; APPENDIX M 


INSTRUCTIONS? TO GOVERNORS 


Whereas by the Government of India Act provision has been made 
' for the gradual development of seli-governing institutions in British 


1 The Calcutta Gazette (Extra.), January 3, 1921, pp. 6 and 7. 
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India with a view to the progressive realization of responsible 
‘government in that country as an integral part of @ur Empire : 

And whereas it is Our will and pleasure that in the execution of the 
office of Governor in and over the presidency or the province of .. 
you shall further the purposes of the said Act to the end that the insti- 
tutions and methods of Government therein provided shal] be laid 
upon the best and surest foundations, that the people of the said 
presidency (or province) shall acquire such habits of political action 
and respect such conventions as will best and soonest fit them for 
self-government, and that Our authority and the authority of Our 
Governor-General in Council shall be duly maintained : 

Now, therefore, We do hereby direct and enjoin you and declare 
Our will and pleasure to be as follows :— 

1. You shall do all that lies in your power to maintain standards of 
good administration,:to encourage religious toleration, co-operation, 
and good-will among all classes and creeds, to ensure the probity of 
public finance and the solvency of the presidency (or province), and to 
promote all measures making for the moral, social and industrial 
welfare of the people and tending to fit all classes of the population 
without distinction to take their due share in the public life and 
government of the country. 

2. You shall bear in mind that it is necessary and expedient that 
those now and hereafter to be enfranchised shall appreciate the 
duties, responsibilities and advantages which spring from the privi- 
lege of enfranchisement ; that is to say, that those who exercise the 
power henceforward entrusted to them of returning representatives. 
to the Legislative Council being enabled to perceive the effects of 
their choice of a representative, and that those who are returned to 
the Council being enabled to perceive the effects of their votes given 
therein shall come to look for the redress of their grievances and the 
improvement of their condition to the working of representative 
institutions, 

3. Inasmuch as certain matters have been reserved for the 
administration according to law of the Governor in Council, in res- 
pect of which the authority of Our Governor-General in Council shalh 
remain unimpaired, while certain other matters have been trans- 
ferred to the administration of the Governor acting with a Minister, 
it will be for you so to regulate the business of the Government of 
the presidency (or province) that, so far as may be possible, the 
tesponsibility for each of these respective classes of matters may be 
‘kept clear and distinct. 


APPENDIX M 583 


- 4, Nevertheless, you shall encourage the habit of joint delibera- 
tion between yourself, your Councillors and your Ministers in 
order that the experience of your official advisers may be at the 
disposal of your Ministers, and that the knowledge of your Ministers 
as to the wishes of the people may be at the disposal of your 
Councillors, 

5. You should assist Ministers by all the means in your power in 
the administration of the transferred subjects, and advise them _ 
regard to their relations with the Legislative Council, 

6. In considering a Minister’s advice and deciding whether or not 
there is sufficient cause in any case to dissent ffom his opinion, you 
shall have due regard to his relations with the Legislative Council 
and to the wishes of the people of the presidency (or province), as 
expressed by their representatives therein. 

7. But in addition to the general responsibilities with which you 
are, whether by statute or under this instrument, charged, We do 
{further hereby specially require and charge you— 

(1) to see that whatsoever measures are in your opinion neces- 
sary for maintaining safety and tranquillity in all parts of your 
presidency (or province) and for preventing occasions of religious or 
racial conflict, are duly taken andthat all orders issued. by Our 
Secretary of State or by Our Governor-General in Council on Our 
behalf, to whatever matters relating, are duly complied with ; 

(2) to take care that due provision shall be made for the 
advancement and social welfare of those classes amongst the people 
committed to your charge, who, whether on account of the smallness 
of their number, or their Jack of educational or materia] advantages, 
or from any other cause, specially rely upon Our protection and cannot 
as yet fully rely for their welfare upon joint political action, and that 
such classes shall not suffer or have cause to fear neglect or oppres- 
sion ; 

(3) to see that no order of your Government and no Act of your 
Legislative Counci] shall be so framed that any of the diverse 
interests of, or arising from, race, religion, education, social condi- 
tion, wealth or any other circumstance may receive unfair advantage, 
or may unfairly be deprived of privileges or advantages which they 
haye heretofore enjoyed or be excluded from the enjoyment of bene- 
fits which may hereafter be conferred on the people at large ; 

(4) to safeguard all members of Our services employed in the 
said presidency (or province) in the. legitimate exercise of their 
functions, and in the ve ew of all recognized rights and privileges, 
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and to see that your Government order all things justly and reasona- 
bly in their regard, and that due obedience is paid to all just and 
reasonable orders and diligence shown in their execution ; 

(5) to take care that, while the people inhabiting the said 
presidency (or province) shall enjoy all facilities for the development 
of commercial and industrial undertakings, no monopoly or special 
privilege, which is against the common interest, shall be established, 
and no unfair discrimination shall bé made in matters affecting 
commercial or industrial interests. 

8. And We do hereby charge you to communicate these Our 
Instructions to the members of your Executive Council and your 
Ministers and to publish the same in your presidency (or province) in 
such manner as you think fit. 


APPENDIX N 
INSTRUCTIONS TO THE GOVERNOR-GENERAL * 


Instructions to Our Governor-General of India given at Our 
Court at Buckingham Palace, this 15th day of March, 1921. 

Whereas by the Government of India Act it is enacted that the 
Governor-General of India is appointed by Warrant under Our Royal 
Sign Manual, and We have by Warrant constituted and appointed a 
Governor-General to exercise the said office subject to such instruc- 
tions and directions as he, or Our Governor-General for the time 
being, shall from time to time receive or have received under Our 
Royal Sign Manual or under the hand of one of Our Principal 
Secretaries of State : 

And whereas certain instructions were issued under Our Royal Sign 
Manual to Oursaid Governor-General bearing date the 19th day of 
November, 1918: 

And whereas by the coming into operation of the Government of 
India Act, 1919, it has become necessary to revoke the said instruc- 
tions and to make further and other provisions in their stead : 

Now, therefore, We do by these Our instructions under Our Royal 
Sign Manual hereby revoke the aforesaid instructions and decl 
Our pleasure to be as follows :— ‘ 

I. Our Governor-General for the time being (hereinafter called 

+ See the Government of India Notification No. 1552, dated the 8th 
June, 1921 in The Cal. Gaz., Part IA, June 22, 1921, pp. 261-62 or 
in The Gazette of India, June 11, 1921, pp. 850-51 ; also the Govern- 


ment of India, Home Department,’ Notification No. F.—476/26 
(Public), dated the 7th August, 1926 (Zhe Gazette of India, August 


14, 1926, Part I, pp. 902-3). 
‘Wiatecier 
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Our said Governor-General) shall with all due solemnity cause our 
Warrant under Our*Royal Sign Manual appointing him to be read 
and published in the presence of the Chief Justice for the time 
being or, in his absence, of the Senior Judge of one of the High 
Courts established in British India, and of so many of the Members 
of the Executive Council of Our said Governor-General as may 
conveniently be assembled. 

Our said Governor-General shall take the Oath of Allegiance and 
the Oath for the due execution of the Office of Our Governor-General 
of India, and for the due and impartial administration of Justice in 
the forms hereto appended ; which Oaths the said Chief Justice for 
the time being or, in his absence, the Senior Judge of one of Our 
said High Courts shall, and he is hereby required to, tender and 
administer unto him. 

II. And We do authorize and require Our said Governor-General 
from time to time, by himself or by any other person to be authorized 
by him in that behalf, to administer to every person who shall be 
appointed by Us by Warrant under Our Royal Sign Manual to be a 
‘Governor of one of Our presidencies or provinces in India, and to 
every person who shall be appointed to be a Lieutenant-Governor or 
a Chief Commissioner, the Oaths of Ailegiance and of Office in the 
said forms. J 

II. And We do authorize and require Our said Governor- 
‘General from time to time, by himself or by any other person to be 
authorized by him in that behalf, to administer to every person who 
shall be appointed by Us by Warrant under Our Royal Sign Manual or 
by the Secretary uf State in Council of India to be a Member of the 
Governor-General’s Executive Couacil or a Member of a Governor’s 
Executive Council, and to every person who shall be appointed to be 
a Member of a Lieutenant-Governor’s Executive Council, and to 
every person whom any of Our said Governors shall appoint to be a 
Minister, the Oaths of Allegiance and of Office in the said forms 
together with the Oath of Secrecy hereto appended. 

IV. And We do further direct that every person who under these 
instructions shall be required to take an Oath, may make an affirma~- 
tion in place of an Oath if he has any objection to making an Oath. 

* V. And We do hereby authorize and empower Our said 
Governor-General in Our name and on Our behalf to grant to any 
offender convicted in the exercise of its criminal jurisdiction by any 
Court of Justice within Our said Territories a pardon either free or 
subject to such lawful conditions as to him may seem fit. 
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V-B (?) And We do hereby authorize and empower Our said 
Goverhor-General in Our name and on Our behalf for sufficient cause 
to him appearing and with the concurrence of one of Our Principal 
Secretaries of State to suspend from the exercise of his office any 
person appointed by Us or with Our approval to an office in India 
against whom misbehaviour shall have been alleged, and to constitute 
a tribunal to enquire into the truth of such allegation in order that 
Our pleasure may be signified on its finding under Our Royal Sign 
Manual. 

VI. And inasmuch as the policy of Our Parliament is set forth 
in the Preamble to the said Government of India Act, 1919, We do 
hereby require Our said Governor-General to be vigilant that this 
policy is constantly furthered alike by his Government and by the 
local Governments of all Our presidencies and provinces, 

VII. In particular it is Our will and pleasure that the powers of 
superintendence, direction and control over the said local Govern- 
ments vested in Our said Governor-General and in Our Governor- 
General in Council shall, unless grave reason to the contrary appears, 
be exercised with a view to furthering the policy of the local 
Governments of all Our Governors’ provinces, when such policy finds 
favour with a majority of the Members of the Legislative Council of 
the province. A 

VII. Similarly, it is Our will and pleasure that Our said 
Governor-General shall use all endeavour consistent with the 
fulfilment of his responsibilities to Us and to Our Parliament for 
the welfare of Our Indian subjects, that the administration of 
the matters committed to the direct charge of Our Governor- 
General in Council may be conducted in harmony with the wishes 
of Our said subjects as expressed by their representatives in the 
Indian Legislature, so faras the same shall appear to him to be just 
and reasonable. 

IX. For above all things it is Our will and pleasure that the plans 
laid by Our Parliament for the progressive realization of responsible 
government in British India as an integral part of Our Empire may 
come to fruition, to the end that British India may attain its due place 
among Our Dominions. Therefore We do charge Our said Governor- 
General by the means aforesaid and by all other means which m&y to 
him seem fit to guide the course of Our subjects in India whose 
governance We have committed to his charge so that, subject on the 
one hand always to the determination of Our Parliament, and, on the 
other hand, to the co-operation of those on whom new opportu nitie 
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of service have been conferred, progress toward such realization 
may ever advance tosthe benefit of all Our subjects in India. 

X. And We do hereby charge Our said Governor-General to: 
communicate these Our Instructions to the Members of his Executive 
Council, and to publish the same in such manner as he may think fit. 


APPENDIX O* 


PROVISIONS OF THE GOVERNMENT OF INDIA 
(LEAVE OF ABSENCE) Act, 1924) 


[Section 1 of the Government of India (Leave of Absence) Act,, 
1924, has been incorporated in the Government of India Act as 
Sections 86 and 87 with the consequential changes in the latter Act ; 
similarly, Section 2 of the former Act has been incorporated in the 
latter as its Sub-sections (4) and (4A) of Section 92.] 

86. (1) The Secretary of “State in Council may grant to the 

Governor-General and, on the recommendation of the 
inh Governor-General in Council, to the Commander-in- 
of absence Chief, leave of absence for urgent reasons of public 
toGovernor- . 5 : 

General, interest, or of health or of private affairs. 

(2) The Secretary of State in Council may, on the 
recommendation of the Governor-General in Council, grant to a 
Governor, and the Governor-General in Council, or a Governor in 
Council or a Lieutenant-Governor in Council, as the case may be, may 
grant to any member of his Executive Council (other than the 
Commander-in-Chief) leave of absence for urgent reasons of health or 
of private affairs, 

(3) Leave of absence shall not be granted to any person in 
pursuance of this section for any period exceeding four months nor 
more than once during his tenure of office : 

Provided that the Secretary of State in Council. may, if he 
thinks fit, extend any period of leave so granted, but in any such 
case the reasons for the extension shall be set forth in a minute 
signed by the Secretary of State and laid before both Houses of 
Parliament. 

(4) Where leave of absence is granted to any person in pursuance 


1See The Government of India Act published by the Government 
of goon pp. 118a, 1186 and 119; also pp. 122-23; also pp. 228@ 
an 
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V-B (?) And We do hereby authorize and empower Our said 
Goverhor-General in Our name and on Our behalé for sufficient cause 
to him appearing and with the concurrence of one of Our Principal 
Secretaries of State to suspend from the exercise of his office any 
person appointed by Us or with Our approval to an office in India 
against whom misbehaviour shall have been alleged, and to constitute 
a tribunal to enquire into the truth of such allegation in order that 
Our pleasure may be signified on its finding under Our Royal Sign 
Manual. 

VI. And inasmuch as the policy of Our Parliament is set forth 
in the Preamble to the said Government of India Act, 1919, We do 
hereby require Our said Governor-General to be vigilant that this 
policy is constantly furthered alike by his Government and by the 
local Governments of all Our presidencies and provinces. 

VII. In particular it is Our will and pleasure that the powers of 
superintendence, direction and control over the said local Govern- 
ments vested in Our said Governor-General and in Our Governor- 
General in Council shall, unless grave reason to the contrary appears, 
be exercised with a view to furthering the policy of the local 
Governments of all Our Governors’ provinces, when such policy finds _, 
favour with a majority of the Members of the Legislative Council of + 
the province. 

VILL. Similarly, it is Our will and pleasure that Our said 
Governor-General shall use all endeavour consistent with the 
fulfilment of his responsibilities to Us and to Our Parliament for 
the welfare of Our Indian subjects, that the administration of 
the matters committed to the direct charge of Our Governor- 
General in Council may be conducted in {harmony with the wishes 
of Our said subjects as expressed by their representatives in the 
Indian Legislature, so faras the same shall appear to him to be just 
and reasonable. 

IX. For above all things it is Our will and pleasure that the plans 
laid by Our Parliament for the progressive realization of responsible 
government in British India as an integral part of Our Empire. may 
come to fruition, to the end that British India may attain its due place 
among Our Dominions. Therefore We do charge Our said Governor- 
General by the means aforesaid and by all other means which m&y to 
him seem fit to guide the course of Our subjects in India whose 
governance We have committed to his charge so that, subject on the 
one hand always to the determination of Our Parliament, and, onthe , 
other hand, to the co-operation of those on whom new opportu nitie 
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of service have been conferred, progress toward such realization 
may ever advance tosthe benefit of all Our subjects in India. 

X. And We do hereby charge Our said Governor-General to- 
communicate these Our Instructions to the Members of his Executive 
Council, and to publish the same in such manner as he may think fit. 
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PROVISIONS OF THE GOVERNMENT OF INDIA 
(Leave oF Apsence) Act, 1924. 


[Section 1 of the Government of India (Leave of Absence) Act,. 
1924, has been incorporated in the Government of India Act as 
Sections 86 and 87 with the consequential changes in the latter Act ; 
similarly, Section 2 of the former Act has been incorporated in the 
latter as its Sub-sections (4) and (4A) of Section 92.] 

86. (1) The Secretary of “State in Council may grant to the 

Governor-General and, on the recommendation of the 
iy ol Governor-General in Council, to the Commander-in- 
of absence Chief, leave of absence for urgent reasons of public: 
toGovernor- , ‘ ‘ ‘ 
General. interest, or of health or of private affairs. 

(2) The Secretary of State in Council may, on the 
recommendation of the Governor-General in Council, grant to a. 
Governor, and the Governor-General in Council, or a Governor in 
Council or a Lieutenant-Governor in Council, as the case may be, may 
grant to any member of his Executive Council (other than the 
Commander-in-Chief) leave of absence for urgent reasons of health or 
of private affairs. 

(3) Leave of absence shall not be granted to any person in 
pursuance of this section for any period exceeding four months nor 
more than once during his tenure of office : 

Provided that the Secretary of State in Council may, if he 
thinks fit, extend any period of leave so granted, but in any such 
case the reasons for the extension shall be set forth in a minute: 
signed by the Secretary of State and laid before both Houses of 
Parliament, 

(4) Where leave of absence is granted to any person in pursuance 


1See The Government of India Act published by the Government. 
. of India, pp. 118@, 1184 and 119; also pp. 122-23; also pp. 228@ 
sand 2286, 
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-of this section, he shall retain his office during the period of leave as 
originally granted, or, if that period is extended by the Secretary of 
State in Council, during the period as so extended, but, if his absence 
exceeds that period, his office shall be deemed to have become vacant 
vin the case of a person granted leave for urgent reasons of public 
interest as from the termination of that period and in any other case 
as from the commencement of his absence. 

(5) Where a person obtains leave of absence in pursuance of this 
section, he shall be entitled to receive during his absence such leave- 
‘allowances as may be prescribed by rules made by the Secretary of 
State in Council, but, if he does not resume his duties upon the 
‘termination of the period of the leave, he shall, unless the Secretary of 
State in Council otherwise directs, repay, in such manner as may be 
so prescribed as aforesaid, any leave allowances received under this 
«sub-section. 

(6) If the Governor-General or the Commander-in-Chief is 
‘granted leave for urgent reasons of public interest, the Secretary of 
State in Council may, in addition to the leave allowances to which he 
is entitled under this section, grant to him such further allowances in 
‘respect of travelling expenses as the Secretary of State in Council may 
‘think fit. 

(7) Rules made under this section shall be laid before both 
‘Houses of Parliament as soon as may be after they are made. 

87. (1) Where leave is granted: in pursuance of the foregoing 


Malad. section to the Governor-General, or to the Commander-in- 


appoint-~ Chief, or to a Governor, a person shall be appointed to 
mente the act in his place during his absence, and the appointment 
peeve shall be made by His Majesty by warrant under the 


Governor- Royal Sign Manual. The person so appointed during 
by pe ge the absence of the Commander-in-Chief may, if the 
Commander-in-Chief was a member of the Executive 
Council of the Governor-General, be also appointed by the Governor- 
General in Council to be a temporary member of that Council. 
(2) The person so appointed shall, until the return to duty of the 
permanent holder of the office; or, if he does not return, until a 
‘successor arrives, hold and execute the office to which he has been 
appointed and shall have and may exercise all the rights and powers 
thereof and shall be entitled to receive the emoluments and advan- 
tages appertaining to the office, foregoing the emoluments and 
advantages (if any) to which hé was entitled at the time of his being 
appointed to that office. 


f 
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(3) When during the absence on leave of the Governor-Generali 
a Governor is appointed to act in his place, the provisions of this. 
section relating to the appointment of ‘a person to act in the place of 
a Governor to whom leave of absence has been granted in pursuance: 
of the foregoing section shall apply in the same manner as if leave of 
absence had been so granted to the Governor. 
92. (4) Until the return to duty of the member (of the Execu. 
tive Council*) so, incapable or absent, the person tem- 
Temporary —_ porarily appointed shall hold and execute the office to 


vacancy 
in the office which he has been appointed, and shall have and may 


of ao exercise all the rights and powers thereof, and shall be 
aoe entitled to receive the emoluments knd advantages. 

appertaining to the office, foregoing the emoluments and 
advantages (if any) to which he was entitled at the time of his being 
appointed to that office, 

(4A) When a member of an Executive Council is by infirmity” 
or otherwise rendered incapable of acting or attending to act as such 
and a temporary member of council is appointed in his place, the 
absent member shall be entitled ‘to receive half his salary for the- 
period of his absence. 


fy 


MonTuiy Rates oF LEAVE ALLOWANCES PAYABLE ” 


; RS. A. P, 

Governor-General sie os sua --» 6,000. 0° 0: 
Commander-in-Chief and Governors (other than the 

Governors of the Central Provinces and Assam) .. 4,000 0 0 

Governor of the Central Provinces see see 85000 Qin 

Governor of Assam Ale ae as cae: By LO ea 

Member of the Governor-General’s Executive Council ... 3,333 5 4 


Member of the Executive Council of the Governor of 


Bengal, Madras, Bombay or the United Provinces ... 2,666 10 8. 
Member of the Executive Council of the Governor of the i 

Punjab, Bihar and Orissa, or Burma | a sao SOU Ou 
Member of the Executive Council of the Governor of the 

Central Provinces. 2), = oc, 1200 + Oty 
Member of the Executive Council of the Governor of 

Assam bes Se ant fis eee A PSO: 20708 


1 See Section 92 of the Government of India Act. 
* Schedule to Rules under Section 86 of the Government of India 
net See pages 228a@ and 2286 of Zhe Government of India Act 
‘published by the Government of India. || 
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A. Manner of determining by ballot the relative precedence 
of notices of Bills and Resolutions, 


Tur BENGAL LEGISLATIVE COUNCIL? 


(1) All non-official members, when giving notice for the introduc- 
‘tion of Bills or the moving of resolutions, will state in the notice 
the order of precedence in which they place the motions of which they 
.are giving notice. If they send in more than one notice, the motion 
-or motions contained in the earlier notice will take priority over other 
motions of the same member of which subsequent notice is given, 
~unless the member sends express written intimation to the contrary. 
If notice of two or more motions is given by a member at one time 
and no priority is stated between them, the motions will not be 
considered for priority untilthe ballot held under rule (8) below. 

(2) On such day and at such time as the President may prescribe 
‘in this behalf, balloting will take place for priority of non-official Bills 
.and Resolutions. Members may attend at the time of the ballot if 
they wish, but are not bound to do so. 

(3) The name of each member who has given notice of one or 
more motions (Bills or Resolutions) shall be entered in alphabetical 
order by the Secretary on the ballot paper. 

(4) Slips of paper bearing corresponding numbers will be folded 
up and placed in the ballot box. 

(5) The Registrar of the Council, having shuffled the slips of 
paper, will draw them out one by one and notify to the Secretary the 
numbéfs that have been drawn out. 

(6) (i) The Secretary shall thereupon announce, in order of 
drawing, the names of the members to whose signatures the numbers 
are attached upon the ballot paper, and shall enter the notices in the 
dist of business in the order arrived at by ballot: 

Provided that, as a result of any one ballot, priority will be given 
ito only one motion standing in the name of any one member, 

(ii) The list of business will be compiled so as to give, within 
the time allotted to non-official business by the Governor, 
such time to bills of non-official members and to 
resolutions as may be decided by the President. When 
the number of a member is drawn in the ballot, if the 
motion to which he has given preference is a bill, that 
bill will take place in the list of business among the bills 


1 See The Bengal Legislative Council Manual, 1927, pp. 312-15. f 
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according to the order of drawing, and if it isa resolution, 
then it will similarly take place in the list of reso- 
lutions, 

(7) After a ballot has been taken, if any notices stand over in the 
mames of members whose names have been balloted, a further 
ballot or ballots shall be taken until all such notices have been 
‘disposed of. 

(8) Motions of members whose names do not appear on the ballot 
paper shall be placed after all balloted notices, in the order in which 
they may be drawn in a final supplementary ballot, conducted on 
the same lines, except that each motion will be givena number, and 
that the proviso to order (6) (i) shall not apply. 

(9) The President shall, after question-time, announce to the 
members in meeting the order of non-official business as arrived at by 
the ballot. 


B. Ballot Procedure for determining relative precedence 
of non-official Bills and Resoluiions. 


THE LEGISLATIVE ASSEMBLY.* 


(1) Not less than seventeen days before each day allotted for the 
disposal of non-official business, the Secretary will cause to be placed 
in the Assembly Officea numbered list. This list will be kept open 
for two days, and during those days and at hours when the office 
iis open, any member, who wishes to give or has given notice of a 
resolution, or has given notice of a Bill, as the case may be, may have 
his name entered, in the case of a ballot for resolutions, against 
one number only, or, in the ‘ease of a ballot for Bills, against one 
number for each Bill of which he has given notice, up to the number 
of three. 

(2) The ballot will be held in the Committee room before the 
Secretary, and any member who wishes to attend may do so, 

(3) Papers with numbers corresponding to those against which 
entries have been made on the numbered list will be placed in a 
box, ‘ 

(4) A clerk will take out at hazard from the box one of the papers 
and the Secretary will call out from the list the corresponding name, 
whiclg will then be entered on a priority list. This procedure will be 
carried out till all the numbers or, in the case of a ballot for resolu- 
tions, five numbers have been drawn. 


1 Manual of Business and Procedure (L.A.) 1926, p. 122. 
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(5) Priority on the list will entitle the member to have set down, 
in the order of his priority for the day with Teference to which the | 
ballot is held, any Bill or any resolution, as the case may be, of whica 
he has given the notice required by the rules or standing orders : 

Provided that he shall then and there specify such Bill or Bills or 
such resolution. : 
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Home Department (the Government of India) Notification No.. 
5123-Public, dated the 8th November, 1927. 

The following statement by His Excellency the Viceroy and 
Governor-General in regard to the appointment of a Statutory Com- 
mission with reference to section 84A of the Government of India 
Act is published for general information. 

H. G. HAIG, 
Secy. to the Govt. of India. 


STATEMENT. 


Eight years ago the British Parliament enacted a Statute which 
regulated the conditions under which India might learn by actual 
experience whether or not the Western system of representative 
government was the most appropriate means through which she 
might attain responsible self-government withinthe Empire. That 
Statute never professed to incorporate irrevocable decisions, and 
recognised that its work must of necessity be reviewed in the light of 
fuller-knowledge with the lapse of years. Parliament accordingly 
enacted that at the end of ten years, at latest, a Statutory Com- 
mission should be appointed to examine and report upon the: 
progress made. 

Considerable pressure has during recent years been exercised: to 
secure anticipation of the Statute, but His Majesty’s Government has 
hitherto felt that circumstances in India were not such as to justify, ” 
in the interests of India itself, advancement of the date at which the 
future development of the constitution would be considered. So long 
as the unwise counsels of political non-co-operation prevailed, it was, 
evident that the conditions requisite for calm appraisement oi a 
complicated constitutional problem were lacking, and that an ier 
enquiry would have been likely only to crystallize in opposi 70 
points of view, between which it must be the aim and the dutyof . 
statesmanship to effect reconciliation. But there have been signs — 
‘latterly that, while those who have been foremost in pai 4 


i 
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claims of India to full self-government have in no way abandoned 

_ principles they havg felt it their duty to assert, yet there is in many 
quarters a greater disposition to deal with the actual facts of the 
situation and to appreciate what I believe to be the most indubitably 
true, namely, that the differences which exist on these matters are 
differences of method or pace, and not differences of principle 
or disagreements as to the goal which we all alike desire to reach. 

It is also certain that the review, if it is to be thorough, and deal 
adequately with the issues that will claim attention, will have much 
ground to cover, and, both for this stage and for those that will 
necessarily follow, it is importaat to ensure a sufficient allowance of 
time, without unduly postponing the date by which final action could 
be undertaken. 

There is another element in the present position, which is immedi- 
ately relevant to the question of when the work of the Commission 
should begin. We are all aware of the great, the unhappily great, 
part played in the life of India recently by communal tension and 
antagonism, and of the obstacle thus imposed to Indian political 
development. It might be argued that in such circumstances it was 
desirable to delay the institution of the Commission as long as possible, 

t ..in the hope that this trouble might in the meantime abate. On the 
‘other hand it seems not impossible that the uncertainty of what 
constitutional changes might be imminent may have served to sharpen 
this antagonism, and that each side may have been, consciously or 
unconsciously, actuated by the desire to strengthen, as they supposed, 
their relative position in anticipation of the Statutory Commission. 
Wherever such activities may first begin, the result is to create a 
vicious circle, in which all communities are likely to feel themselves 
constrained to extend their measures of self-defence. 

The fact that these fierce antagonisms are irreconcilable with the 
whole idea of Indian nationalism has not been powerful enough to 

be” exercise its influence over great numbers of people in all classes, and 
I suspect that the communal issue is so closely interwoven in the 
political, that ‘suspense and uncertainty in regard to the political 
react rapidly-and unfavourably upon the communal situation. Fear 
is frequently the parent of bad temper, and when men are afraid, as 
they are to-day, of the effect unknown political changes may have, 
|» they are abnormally ready to seek relief from, and an outlet for, their 
fears in violent and hasty action, In so tar as these troubles are the 
“s “product of suspense, one may hope for some relief through action 

taken to limit the period of uncertainty, 

38 
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Having regard to such considerations as these, His Majesty’s 
Government has decided to invite Parliament t advance the d 
of the enquiry and to assent forthwith to the establishment or® 
the Commission. Subject to the obtaining of this necessary 
authority, His Majesty’s Government hopes that the Commission 
will proceed to India as early as possiblein the New Year for a short 
visit, returning to India in October for the performance of their main 
task. © 

The task of the Commission will be no easy one. In the governing 
words of the Statute, which will constitute its terms of reference, it 
will be charged with ‘inquiring into the working of the system of 
government, the growth of education, and the development of repre- 


‘sentative institutions, in British India, and matters connected there- 


with, and the Commission shall report as to whether and to what 
extent it is desirable to establish the principle of responsible 
government, or to extend, modify, or restrict the degree of respon- 
sible government then existing therein, including the question 
whether the establishment of second chambers of the local legislatures 
is or is not desirable.’ 

His Majesty’s Government have naturally given careful thought 
to the most appropriate agency for the conduct of an enquiry 
comprehensive and unrestricted. 

‘he question of what should be the composition of the Commission 
is one to which the answer must inevitably be greatly influenced by 
the nature of the task which Parliament has to perform in the light of 
its adviee. In order that the decision at which His Majesty’s 
Government have arrived may be fully understood, it is necessary to 
state in a few words what they conceive that task to be. If it were 
simply the drawing up ofa constitution which Parliament, which 
must in any circumstances be the final arbiter, would impose on 
India from without, the problem would be comparatively simple. 
But that isnot how His Majesty’s Government conceive it. The 
preamble to the Act of 1919 recognized in effect that, with the deve- 
lopment of Indian political thought during the last generation, 
legitimate aspirations towards responsible government had been 
formed of which account must be taken. His Majesty’s present 
Government desire no less to take account of those aspirations, and 
their hope is to lay before Parliament—after the investigation into 
facts prescribed by the Act—conclusions which shall, so far as is 
practicable, have been reached by agreement with all the parties 
concerned, It is with this object steadily in view that His Majesty’s 


= 
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Government have considered both the composition of the Commission 
& 9 the procedure t@ be followed in dealing with its report., 
“It would be generally agreed that what is required isa Commission 
which would be unbijassed and competent to present an accurate 
picture of facts to Parliament; but it must also be a body on whose 
recommendations Parliament should be found willing to take 
whatever action a study of these facts may indicate to be appropriate. 

To fulfil the first requirement it would follow that the Commission 
should be such as may approach ‘its task with sympathy and a real 
desire to assist India to the utmost of its power, but with minds free 
from preconceived conclusions on either side, It is, however, open 
to doubt whethera Commission constituted so as to include a 
‘substantial proportion of Indian members, and, as it rightly would, 
British official members also, would satisfy the first condition of 
reaching conclusions unaffected by any process of a priorZ reasoning. 
‘On the one hand, it might be felt that the desires, natural and 
legitimate, of the Indian members to see India a self-governing 
nation could hardly fail to colour their judgment of her present 
capacity to sustain the role. Onthe other hand, there are those 
‘who might hold that British official members’ would be less than 
human if their judgment were not in some degree affected by long 
and close contact with the questions to which they would now be 
invited to apply impartial minds. 

But even after such a Commission had written its report, Parlia- 
ment would inevitably approach consideration of it with some 
element of mental reservation due to an instinctive feeling that the 
advice in more than one case represented views to which the holder 
was previously committed. It would move uncertainly among 
conclusions, the exact value of which, owing to unfamiliarity with 
the minds of their framers, it would feel unable to appraise. 

We should, however, be miking a great mistake if we supposed 
that these matters were purely constitutional, or could be treated 
merely as the subject of judicial investigation, Indian opinion has a 
clear title to ask that in the elaboration of a new instrument of 
_ government, their solution of the problem, or their judgment on 

other solutions which may be proposed, should be made an integral 
factor in the examination of the question and be given due weight in 


2 


Indians may be made parties to the deliberations so nearly affecting 


| the ultimate decision, It is therefore essential to find means by which 


| Balancing these various considerations, and endeavouring to give 


"the future of their country. 1] 
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due weight to each, His Majesty’s Government have decided ag 
the following procedure ; — % 

They propose to recommend to His Majesty that the Statutory 
Ccmmission shovld be composed as follows :— 

Chairman—The Right Hon. Sir John Simon, M. P.; Members— 
The Viscount Burnham, The Lord Strathcona, The Hon. 
E, Cadegan, M.P., The Right Hon. Stephen Walsh, M. P., Colonel 
The Right Hon, George Lane-Fox, M.P., and Major CR. Attlee, 
M.P, 

His Majesty’s Government cannot of course dictate to the Commis- 
sion what procedure it shall follow, but they are of opinion that its. 
task in taking evidence would be. greatly facilitated if it were to: 
invite the Central Legislature to appoint a Joint Select Committee, 
chosen from its elected and nominated unofficial members, which 
would draw up its views and proposals in writing and lay them 

‘before the Commission for examination in such manner as the latter 
may decide, This Committee might remain in being for any consul- 
tation which the Commission might desire at subsequent stages of the 
enquiry. It should be clearly understood that the purpose of this 
suggestion is not to limit the discretion of the Commission in hearing 
other witnesses. 

His Majesty’s Government suggest that a similar procedure should 
be adopted with the Provincial Legislatures. 

The vast area to be covered may make it desirable that the task 
of taking evidence on the more purely administrative questions. 
involved should be undertaken by some other authority, which 
would be in the closest touch with the Commission. His Majesty’s 
Government suggest that the Commission cn arrival in India should 
consider and decide by what machinery this work may most appropri- 
ately be discharged. ‘This will not of course debar the Commission 
from the advantage of taking evidence itself upon these subjects to. 
whatever extent it may think desirable. 

When the Commission has reported and its report has been exa- 
mined by the Government of India and His Majesty’s Government, it 
will be the duty of the latter to present proposals to Parliament. But’ 
it is not the intention of His Majesty’s Government to ask Parliament 
tc adopt these proposals without first giving a full opportunity for 
Indian opinion of different schools to contribute its view upon them. 

And to this end it is intended to invite Parliament to refer these 
proposals for consideration by a Joint Committee of both Houses, and 
to facilitate the presentation to that Committee both of the view of the: 
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Indian Central Legislature by delegations who will be invited to 
attend and confer wjth the Joint Committee, and also of the views of 
any other bodies whom the Joint Parliamentary Committee may 
desire to consult. 

In the opinion of His Majesty’s Government, the procedure 
‘contemplated fulfils to a very great extent the requisites outlined 
above. 

Such a Commission, drawn from men of every British political 
party, and presided over by one whose public position is due to out- 
‘standing ability and character, will evidently bring fresh, trained, and 
unaffected judgment to bear upon an immensely complex constitutional 


issue. " 


Moreover, the findings of some of its own members can count in 
advance upon a favourable reception at the hands of Parliament, 
which will recognise them to speak from a common platform of 
thought, and to be applying standards of judgment which Parliament 
will feel instinctively to be its own. For myself I cannot doubt that 
the quickest and surest path of those who desire Indian progress is 
by the persuasion of Parliament, and that they can do this more 
certainly through members of both Houses of Parliament than in any 
other way. The Indian nationalist has gained much if he can cone 
vince Members of Parliament on the spot, and I would therefore go 
‘further and say that if those who speak for India have confidence in 
the case which they advance on her behalf, they ought to welcome 
‘such an opportunity being afforded to as many members of the British 
Legislature as may be thus to come into contact with the realities of 
Indian life and politics. 

Furthermore, while it is for these reasons of undoubted advantage 
‘to all who desire an extension of the Reforms that their case should be 
heard in the first instance by those who can command the unquestioned 
confidence of Parliament, I am sanguine enough to suppose that the 
method chosen by His Majesty’s Government will also assure to 
Indians a better opportunity than they could have enjoyed in any 
other way of influencing the passage of these great events. For, not 
only will they, through representatives of the Indian Legislatures, be 
enabled to express themselves freely to the Commission itself, but it 
wil] also be within their power to challenge in detail or principle any 
of the proposals made by His Majesty’s Government before the Joint 
Select Committee of Parliament, and to advocate their own solutions. 
It should be observed moreover that at this stage Parliament will not 


shave been asked to express any opinion on particular proposals, and 
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therefore, so far as Parliament is concerned, the whole field will still 
be open. 

IThope that there will be none, whatever may be their political 
opinions, who will fail to take advantage of this potent means thus 
presented to them of establishing direct contact between the Indian 
and British peoples. There will be some whose inclination, it may be» 
will prompt them to condemn the scheme of procedure on which His. 
Majesty’s Government has decided. Others may criticise this or that 
part of the proposals. The reply to these last is that the plan outlined 
stands as a single comprehensive whole, and should be so regarded. 
Of the first, I would ask in all sincerity whether disagreement on the 
particular machinery to effect the end which we all alike pursue is 
sufficient ground for Any man to stand aside, and decline to lend his 
weight to the joint effort of peoples that this undertaking represents. 
I have never concealed from myself that there are and will be 
differences of opinion between the two peoples, just as there are 
differences of opinion within Great Britain and India on these matters~ 
It is through disagreement, and the clash of judgment, that it is 
given to us ultimately to approach the knowledge of the truth. It is 
also inevitable that, on issues so momentous, difference of judgment 
will be founded on deep and sincere conviction. But, if difficult, our 
general line ot conduct is surely plain. Where possible, it is our duty 
to bring these differences to agreement ; where this is at any given 
moment not practicable without surrender of something fundamental 
to our position, it is our duty to differ as friends, each respecting the 
standpoint of the other, and each being careful to see that we say or 
do nothing that will needlessly aggravate differences which we are 
unable ifimediately to resolve. 

The effect that such differences will have upon the relations between 

- the two countries will depend upon something which lies deeper than 
the differences themselves. -All friendships are subject at times to- 
strains which try the tempers and lay men under the necessity of 
exercising considerable forbearance and restraint. Such strains are 
indeed a sovereign test, for just as oneis the stronger for rising 
superior to the temptation to which another yields, so true friendship- 
flourishes on the successful emergence from the very test which would 
dissolve any less firmly founded partnership. In real friendship each 
party is constrained to see the best in the other’s case—to give credit © 
for the best motives, and place the most charitable interpretation upon 
actions which they might wish otherwise. Above all, friends wilh 
strive te correct differences by appeal to the many things on which 
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they are agreed, rather than lightly imperil friendship by insistence | 
on points in regard to which they take conflicting views. 

Thus I would faifi trast it would be in the present case. I do not 
think I am mistaken if I assert that it is the fixed determination of 
the overwhelming majority of the citizeas both of India and Great 
Britain to hold firmly by the good-will which, turough many trials and, 
it may be, through some false steps oa the part of each, has, meant 
much te both. In each country there may be from time to time 
misunderstanding of the other. Let us not magnify such things 
beyond their value. Least of all Jet us permit such transient influ- 
ences to lead us to lose sight of the rich prize of achievement of a 
common purpose, which we may assuredly win together but can 
hardly winin separation. It is my most earnest hope that this joint 
endeavour to solve a problem, on the wise treatment of which so much 
depends, may be inspired by such a spirit as shall offer good hope of 
reaching an issue tothe great and abiding good of India and of all 


her sons. 
IRWIN, 


The 8th November, 1927. Viceroy and Governor- General. 


APPENDIX R 
The following extract? from the speech of Viscount Chelmsford 
delivered on November 24, 1927, in the House of Lords, gives a brief, 
but authoritative, account of the genesis of the Reforms :— 

‘I think the ball was set rolling with regard to the policy of — 
reform by a very remarkable utterance mady by my noble friend Lord 
Sinha, who is not here to-night. In 1915 he addressed the Indian 
National Congress as their President. It is very remarkable that, 
with the extreme views expressed by many Indians at that time, aman 
of his moderation, the foremost Indian of the time, should have been 
chosen. ‘The remarkable passage in Lord Sinha’s address was that | 
in which he pleaded with the British Government to declare two 
things: first, their policy with regard to future constitutional develop- 
ment, and then that, as an earnest of their sincerity in putting forward 
that announcement of constitutional development, they would state 
their readiness to take the first steps in that direction. This was at 
Christmas time in 1915. I came home from India in January, 1916, 
for six weeks before I went out again as Viceroy, and when I got. 
home I found that there was a Committee in existence at the India. 
Office, which was considering on what lines future constitutional 


1 See Parliamentary Debates (pub. by the Government of India), 
1928, pp.160-63.. yd : 
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development might take place. That Committee, before my return 
in the middle of March, gave me a pamphlet containing in broad out- 
line the views which were held with regard to future constitutional 
development. When I reached India I showed this pamphlet to my 
Council and also to my noble friend Lord Meston, who was then 
Lieutenant-Governor of the United Provinces. It contained what is 
now known as the diarchic principle. 

In this connection it might interest your Lordships to know how 
the epithet ‘ diarchic’ first arose. At one of the first councils that I 
held on the subject, Sir William Meyer. a man of considerable erudi- 
tion and very acute mind, when he heard the principles on which this 
proposal developed, as it appeared in the brochure, said that it 
reminded him of the division of central and imperial provinces under 
the early Roman Empire, which Mommsen called ‘ diarchy’. From 
that chance remark—it could only have been a chance remark, 
because I am sure that Sir William Meyer, if he had waited to think 
a little further, would have seen on reflection that there was no 
resemblance between the diarchy of Mommsen and the diarchy in our 
scheme—the word ‘diarchic’ has spread as an epithet of prejudice 
in connection with the reforms which were instituted at ‘that time. 
Since people very often wonder how the word came to be used, I 
think it may interest your Lordships to mention that fact. 

Both the Council and Lord Meston, who was then Sir James Meston, 
reported adversely on the proposals for constitutional development 
contained in that pamphlet. We proceeded to consider a Despatch on 
different lines, which were rather in the nature of an extension of the 
old Morley-Minto Reforms, but, as the then Secretary of State pointed 
out, our proposals failed to fix the enlarged Councils with responsi- 
bility. Mr. Chamberlain declared that a mere increase in numbers 
did not train Indians in self-government and did not advance its object 
unless the Councils could at the same time be fixed with some 
definite powers and real responsibility for their action. Surely in that 
* criticism of Mr. Chamberlain lies the basic principle of the announce- 
ment that was made in August, 1917. Itis true that Mr. Montagu was 
the mouth-piece of that announcement, but it is common knowledge 
that the announcement in its substance had been framed before 
Mr. Montagu assumed office. q 

With that announcement the situation regarding the consideration 
of reforms changed at once. I immediately asked my Council to 
work on the principles embodied in that announcement. It is interest- 
ing to note that Mr. Montagu was doing the very same thing in 
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London and when we met in India, in November of that year, we 
found that both my Council and the India Office had arrived at 
substantially the same conclusion—namely, that, if you were to carry 
out the announcement as pronounced by His Majesty’s Government, 
embodying responsibility and advance by stages, the diarchic 
method must be employed. But Mr. Montagu and I were not content 
with this, and when we went round in India we were always inter- 
viewing deputations and leading men, whether Indians or Governors, , 
and trying to get away from what is called diarchy. But when we 
brought the proposals of other people to the test of the announcement 
which was really our terms of reference, we always found ourselves 
back at the fact that we had to come to the diarchic method. 

After long striving, we found no way out and, of course, that method 
is embodied, as your Lordships know, in our Report. But lam sure 
that no one who reads our Report—I am afraid very few people have 
read it—can imagine for one moment that we put forward our 
Proposals otherwise than on the basis that, having sought all the alter- 
native methods of carrying out the announcement of His Majesty’s 
Government, we were driven back to the question of a Constitution on 
the lines embodied in what is called diarchy. And I would remind 
your Lordships that in that same Report which I read to your Lord- 
ships just now, the Committee presided over by Lord Selborne said 
this :— 

‘In the opinion of the Committee, the plan proposed by the Bill is 
conceived wholly in this spirit, and interprets the pronounce- 
ment of the 28th August, 1917, with scrupulous accuracy. It 
partitions the domain of Provincial government into two 
fields, one of which is made over to Ministers chosen from the 
elected members of the Provincial Legislature while the other 
remains under the administration of a Governor-in-Council. 
This scheme had evoked apprehensions which are not un- 
natural in view of its novelty. But the Committee, after the 
most careful consideration of all suggested alternatives, are of. 
opinion that it is the best way of giving effect to the spirit of 
the declared policy of His Majesty’s Government. Its critics 
forget that the announcement spoke of a substantial step in 
the direction of the gradual development of self-governing 

° institutions with a view to the progressive realisation of 

responsible government and not of the partial introduction of 
responsible government; and it is this distinction which 
justifies the method by which the Bill imposes responsibility, 
4 both on Ministers to the Legislative Council and on the 
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members of the Legislative Council to their constituents, for 
the results of that part of the administration which is trans- 


ferred to their charge.’ 
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AnsAct to amend section 84A of the Government of India Act with 
respect to the time for the Kd scsi of a Statutory 


D. 1927. 
Commission thereunder. 


(23rd November, 1927). 

Be it enacted by the King’s Most Excellent Majesty, by and with 
the advice and consent of the Lords Spiritual and Temporal, and 
Commons, in this present Parliament assembled, and by the authority 
of the same, as follows :— 

1. In section 84A. of the Government of India Act (which relates 
™ to the appointment of a Statutory Commission for the 
me for 
appointment purpose of inquiring into the working of the system of 
plea nash government and other matters), for the words ‘At the 
expiration of ten years’ there shall be substituted the 
_ words ‘ Within ten years’. 
Short title 2.—(1) This Act may be cited as the Government 
and printing. of India (Statutory Commission) Act, 1927. 
(2) Sub-section (2) of section 45 of the Government of 
9and 10Geo, India Act, 1919 (which relates to the printing of the 
6. 201. Government of India Act), shall have effect as if herein 
re-enacted and in terms made applicable to the amendment of the 
Government of India Act effected by this Act. 


APPENDIX T 
THE PUBLIC SERVICE COMMISSION 
(FUNCTIONS) RULES, 1926. 

HOME DEPARTMENT 
NOTIFICATION 
ESTABLISHMENTS 

Sma, the 14th October, 1926. 

No, F,—178-14-24.—The following resolution by the Secretary of 
pine for India in Council is published for general information :— 
RESOLUTION ' 


In exercise of the powers conferred by sub-section (2) of section 96C 
of the Government of India Act, the Secretary of State for India, with 
the concurrence of a majority of votes at a meeting of the Council of 
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India held this 22nd day of = 1926, hereby makes the fone" 


ing Rules .— ” 


PART I 
PRELIMINARY a 


1. These rules may be called the Public Service Commission: 
(Functions) Rules, 1926, 

2. For the purposes of these rules, the services described as ‘ All- 
India Services,’ ‘ Central Services, Class I,’‘ Central Services, Class 
II,’ and ‘ Provincial Services’ shall be deemed to be composed as: 
follows :— | 

The All-India Services shall consist of (a) members of the services. 
included in Schedule I appended to these rules, and {6) military 
officers and other officers who hold in a substantive capacity posts: 
borne on the cadres of the said services. 

The Central Services, Class I, shall consist of members of the 
services, and officers holding the posts, included in Schedule II 


appended to these rules; and of members of such other services and’ 


officers holding such posts under the administrative control of the 
Governor-General in Council as the Governor-General in Council, with 
the previous approval of the Secretary of State in Council, may from 
time to time declare, by notification in the Gazette of India, to be 
included in the Central Services, Class I. 

The Central Services, Class II, shall consist of members of such 
services and officers holding such posts under the administrative: 
control of the Governor-General in Council (other than the services 
and posts included in Schedules I and II) as the Governor-General in 
Council may from time to time declare, by notification in the Gazette 
of India, to be included in the Central Services, Class Il. 

The Provincial Services shall consist of the members of such services. 
(other than the services included in Schedule I) and officers holding 
such posts under the administrative control of the Local Government 
of a Governor’s Province as the Local Government may, from time to- 
time, by notification in the local Gazette, declare to be included in. 
the Provincial Services of that province, 

And in these rules :— 


The term special post means any post of a ‘special character (not . 


imeluded in the All-India, Central or Provincial services) under the: 
admiuistrative control of the Governor-General in Council or the 
Local Government of a Governor’s province which the Governor- 
General in Council or the Locai Government, as the case may be, may” 
declare to be a special post for the purposes of these rules. , 


2 
eas 


ves 


>I 
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PART II 


FUNCTIONS OF THE COMMISSION IN REGARD TO RECRUITMENT TO 
THE PuBLIC SERVICES 


A.—Att-Inpia SERVICES AND CENTRAL SERVICES 
’ Class I 
. 3. The Commission shall advise the Governor-General in ‘Council 
on any question connected with recruitment to an All-India Service or 
a Central Service, Class I, which the Governor-General in Council 
may refer to it. 

4, When any competitive examination is to be held in India for 
the purposes of recruitment to any such service, the Commission 
shall— 

(i) advise the Governor-General in Council in regard to the 
regulations prescribing the— 

(a) qualifications of candidates, 
(4) conditions of admission to the examination, and 
(c) syllabus of the examination ; 
(ii) announce the number of vacancies to be filled from among 
‘the candidates for the examination ; 
(iii) make all arrangements for the actual conduct of the 
examination ; 
(iv) arrange the candidates in order of merit on the results of the 
examination ; and 
(v) forward a list of the candidates so arranged to the Governor- 
‘General in Council. 

5. When recruitment to any such service is to be made in India by 
selection, the Commission shall — 

(i) advise the Governor-General in Council in regard to the 
rules regulating the qualifications of candidates and the submission 
of applications ; 

(ii) announce the number of vacancies and, when necessary, 
invite applications ; 

(iii) consider all applications received and interview such candi- 
‘dates as it considers most suitable for appointment ; and 

(iv) submit to the Governor-General in Council a list, consisting 
of such number as he may fix, of the candidates whom it considets , 
most suitable for appointment, in the order of preference : 

Provided that— 

(a) the Governor-General in Council shall, if he thinks fit, 
appoint an officer to represent the Service or Department for which 
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recruitment is being made, who shall be present at the intervie 
referred to in clayse (iii) ; 

(6) when recruitment is made by selection owing to the failure of 
a competitive examination to give adequate representation to different ° 
communities, the functions of the Commission shall be confined to. 
the recommendation of candidates in accordance with such orders as 
the Secretary of State in Council or the Governor-General in Council,. 
as the case may be, may pass in this behalf. 

6. When recruitment is to be made by promotion to any perman- 
ent post in an All-India Service (other than the Indian Civil Service) 
or a Central Service, Class I, the Commission shall— 

(i) consider the claims of candidates nominated by the Local 
Government or the Head of the Department, as the case may be, 
and 

(ii) thereafter advise the Governor-General in Council in respect 
of each candidate nominated whether his qualifications are sufficient 
and whether his record proves him to have the requisite character 
and ability for the service to which it is proposed to appoint him, 
and 

(iii) arrange the candidates in order of preference. 

7. Notwithstanding anything contained in these rules, it shall not 
be necessary for the Governor-General in Council to consult the 
Commission in regard to the selection for appointment to a Central 
Service, Class I, of any officer holding His Majesty’s commission or 
who is already a member of an All-India Service or a Central Service, 
Class I. 


B.—PROVINCIAL SERVICES, CENTRAL SERVICES, CLass II, 
AND SPECIAL Posts 


8. The Commission shall, if so required by the Governor-General: 

in Council, perform the same functions in regard to recruitment to 
any Central Service, Class II, orto any special post to which the 
appointment is made by the Governor-General in Council, as it is. 
required by rules 3to5to perform in the case of Central Services, 
Class I. : 
° 9, The Commission may, subject to the approvalof the Governor- 
General in Council, perform such functionsin regard to recruitment 
to Proyincial Services or to any special post to which appointment is. 
made by a Local Government as the Local Government may invite it. 
to undertake. . 


: 
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PART III. 


S 2 4 
FUNCTIONS OF THE COMMISSION IN REGARD TO DISCIPLINARY 
CasEs 


i 


10. The Governor-General in Council shall— iF 
(i) befare considering any appeal presented to him in accord- 


-ance with the Statutory Appeal Rules against any order— 


(a) of censure, 
(6) of withholding an increment or promotion, 
(c) of reduction toa lower post, 
(d) of suspension, 
(e) of removal, 
(f) of dismissal, or 
(ii) before passing any original order— 
(a) withholding an increment or promotion, 
(6) of reduction to a lower post, 
(c) of removal, or 
(d) of dismissal, 


-consult the Commission in regard to the order to be passed thereon : 


Provided that it shall not be necessary for the Governor-General 
in Council to consult the Commission in any case in which the» 
Commission has at any previous stage given advice as to the orders to 
be passed and no fresh question has thereafter arisen for determination. 

EXPLANATION.— Nothing in this rule shall be deemed to apply in 
the case of any order giving notice to an officer, in accordance 
with the terms of his contract of employment, of the termination 
of that employment. 

‘11. Before forwarding to the Secretary of State in Council an 
appeal made to him in accordance with the Statutory Appeal Rules, 
the Governor-General in Council shall obtain the advice of the 


‘Commission as prescribed in Rule 10 : 


Provided that, if the Commission has at any previous stage given 
advice as to the orders to be passed and no fresh question has there- 


after arisen for determination, it shall not be necessary for the 


Governor-General in Council to consult the Commission. 
12. The Governor-General in Council may consult the Commission 
as to the orders to be passed on any memorial submitted to him by an 


officer of an All-India or a Central Service in accordance with thé 


memorial rules, : 
13. The Governor or Chief Commissioner or the Local Government 


-of any province may, before passing any order of the kind specified in 
Rule 10, consult the Commission in regard to the order to be passed. 


© 


j 


a 
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14, In any case in which the advice of the Commission is sought 
aed these Rules,,the record of the case shall be forwarded to the 

ommission and the opinion given by the Commission shall form 
part of the record of the case and shall be communicated to the officer 
or officers concerned along with the orders of the authority empowered 
to pass orders in the case. s 4 


uae 


\* PART IV. 
OTHER FUNCTIONS. 

15. The Commission shall advise the Governor-General in Council 
on any question connected with the pay, allowances, pensions, provi- 
dent or family pension funds, leave rules, or conditions of service 
generally of any All-India or Central Service which he may refer 
to it. 

16. The Commission shall, if so requested by a Local Government, 
advise the Local Government on any question of the nature specified 
in Rule 15 connected with a Provincial Service. 

17. If any question arises as to whether or as to the extent to which 
the interests of any officer of an All-India Service or a Central Service, 
Class I, or the interests of any class of such officers, have been 

ersely affected by reason of the abolition of any post or class of 
posts, the Governor-General in Council shall refer the case to the 
Commission for advice in regard to the orders to be passed thereon, 

18. The Commission shall advise the Secretary of State for India 
on any question which he may refer to it through the Governor- 
General in Council. 


PART V. 
PROCEDURE. 

19. Every question at a meeting of the Commission shall be deter- 
mined by a majority of the votes of the Members present and voting 
‘on the question, and, in the case of an equal division of the votes, the 
Chairman shall have a second or casting vote, 

20. If the Chairman is unable to be present at a meeting of the 
Commission, he shall appoint one of the Members to act for him, and 
the Member so appointed shall have all the powers of the Chairman 


at that meeting : 
Provided that, unless the Chairman otherwise diregts, no action 


-shali be taken upon any decision arrived at in a meeting at which he 


was not present, until he has been informed of such decision ; and, 
upon being so informed, he may direct that any such decision shall be 
reconsidered at a meeting at which he is present. 


: 


a” 
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21. The proceedings of the Commission shall not be invalidated by 
any vacancy in the office of a Member. - 

22. The quorum for a meeting of the Commission shall be three, 
but the Chairman may adjourn any business at a meeting if he is 
ea of opinion that it cannot conveniently be transacted owing to the non-. 

ttendance of any Member. 

23. All decisions of the Commission shall be recorded by the: 
yen a who shall be appointed by the Commission with the appro- 
val of the Governor-General in Council, in accordance with the 


directions ot the Commission, and it shall be open to any Member | 


who dissents from a decision to record his dissent and, if he thinks, 
fit, his reasons for dissenting. 


24. Whenever under these rules the Commission is required to give | 


advice, or to submit proposals, to, or to be consulted by, any autho-~ 
rity, the decision of the Commission shall be communicated in a letter 
signed by the Secretary, and, in a case where the decision is not 
unanimous, neither the fact of, nor the ground for, dissent shall be 
communicated unless the Chairman so directs. 

25. The Commission may refer any matter to an individualh 
Member or to a Committee, consisting of Members and such other 
persons, if any, as the Commission may appoint, for consideratien 
and report to the Commission. 

26. (1) The Commission may, subject to such directions as it 
thinks fit, delegate to a Committee constituted from among the Mem- 
bers any of its functions under sub-clause (c) of clause (i), or clause 


(ii), clause (iii), clause (iv) or, clause (v) of Rule 4, or under clause _ 


(ii), clause (iii), or clause (iv) of Rule 5, or under Rule 6, or any an- 


alogous functions which the Commission may be required or invited | 


to perform under Rule 8 or Rule 9 of these Rules. 
(2) Every such Committed shall consist of not less than two- 
Members. 

27. The decision of any Committee to which powers have been 
delegated under Rule 26 shall be communicated to the Chairman 
before any action is taken thereon, and the Chairman may thereupon 
direct that such decision shall be referred toa meeting of the Com- 
mission for further consideration and decision ; but in default of such 
direction, the decision of the Committee shall be deemed to be ine 
decision of the Commission. 

28. The Chairman or, in his absence, a Member designated by him 


in this behalf, may deal with any urgent matter appearing to him to: 
require immediate action. Such action shall, if taken by the 


Chaigman, be reported to the Commission at its next meeting, and, 
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if taken By, another Member, be reported to the Chairman and by him 
t) the Cummission at its next Meeting. 

29. In matters for which no provision is made by these rules, the 
Commission may regulate its proceedings in such manner as it 
thinks fit. 


SHEDULE I. ‘i 


Indian Civil Service. 

Indian Police Service. 

Indian Agricultural Service, 
Indian Educational Service. 

Indian Forest Service. 

Indian Forest Engineeritig Service. 
Indian Medical Service (Civil). 
Indian Service of Engineers. 
Indian Veterinary Service. 


OS SST Sy © 


SHEDULE Il. 


Waa 


A. SERVICES. 


Indian Audit and Accounts Service. 
Superior Service Officers of the Military Accounts Department. 
. Mint and Assay Departments. 
Imperial Customs Service. 
Superior Telegraph Engineering and Wireless Branches of the ~ 
Post and Telegraph Department. 
6. Geological Survey of India (Director, Superintendents, Assis- 
tant Superintendents and Chemist). 
7. Indian Meteorological Service (Director-General of Observa- 
tories and Meteorologists), 
8. Department of Mines in India. 
9, Gazetted Staff of the Indian Stores Department. 
10. Indian Railway Service of Engineers. 
11. Superior Revenue Establishment of State Railways (excluding 
local Traffic Service). 
12. Archaeological Department. 
13. Zoological Survey of India. 
14. Survey of India, Class I. 
15, Indian Ecclesiastical Establishment. 
16. Political Department of the Government of India. 
17. Medical Research Department (including I.M.S. officers), 


39 * 
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18. Opium Department (excluding officers who joined the eee 
ment after 2nd April, 1907) : 
19. Bengal Pilot Service. 


a : 


B. Posts. 


1. Posts and Telegraph Department. 
(i) In the Postal Department :— 
Deputy Director-General, 
Postmasters-General. 
Deputy Postmasters-General. 
Assistant Directors-General. 
Presidency Postmasters (including Postmaster, Rangoon). 
(ii) In the Telegraph Traffic Brafich :— 
Deputy Director-General. 
Assistant Director-General. 
First Division of the Superior Traffic Branch. 
* 2. Commissioners and Assistant Commissioners of Income-Tax. 
3. Commissioners; Deputy Commissioners, and Genera! Managers, 
Northern India Salt Revenue Department. 
4. Officers of the Cantonment Department if on the Supernume- 


rary List. 
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Some Aspgcts OF PROVINCIAL FINANCE WITH SPECIAL 
REFERENCE TO BENGAL.* 


THE PROBLEM 


The system which was finally evolved as a consequence of the 
gradual development of provincial finance from 1871 onwards, and 
which was in force before the introduction of the Montagu-Chelmsford 
Reforms, was known as the system of ‘ divided heads’. Under it * the 
proceeds of certain heads of revenue were credited to the central 
Government ; those of certain others were made over to the provincial 
Governments to enable them to meet their expenditure on the ordi- 
nary provincial services; and those of the remaining heads were 
divided between the central and provincial Governments. Similarly, 


2 
1 This Paper was read and discussed at the Twelfth Conference of 
the Indian Economic Association held at Mysore im the first week of 
January, 1929. As it has a bearing upon the c er on Finance, it is 
reins here with only a few minor alterations. 
2 See p. 472 ante. 
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_ the “heads of expenditure were classified as wholly central, wholly 
provincial, and partly central and partly provincial. The receipts 
and expenditure in*England were classed as central. As I have 
observed elsewhere, although the provincial Governments had to a 
large extent a free hand in administering their share of the revenue, 
they had ‘ no inherent legal right’ toit. Their financial administra- 
ttioa was subject to the general supervision of the Government of 
India, and they were bound by a number of restrictions on expendi- 
ture.. ‘ For any large and costly innovations ’ they had to depend 
* on doles out of the Indian surplus,’ They had no borrowing powers, 
nor could they impose any taxes without the sanction of the Govern- 
ment of India, In respect of financial matters, as in respect of all 
others, the provincial Governments had only delegated authority. 
With the introduction of the Reforms, this system of ‘ divided heads’ 
was replaced by the existing financial arrangements. As is well- 
known, these arrangements have been based upon the scheme of 
central and provincial finance outlined in the Montagu-Chelmsford 
Report (Chap. VIII), as modified by the recommendations of the 
Meston Committee, an@ as further amended by the Joint Select 
‘Committee appointed by Parliament to revise the draft rules made 
under the Government of India Act?. They have come in for a good 
deal of well-merited criticism, and, undoubtedly, they are largely 
tesponsible for the unpopularity of the Reforms, and in particular 
for the system of Government, popularly known as dyarchy, obtaining 
in the Governors’ provinces. For instance, in its letter No. 3116, 
dated the 2nd July, 1924, the Government of Bombay wrote to the 
Government of India as follows :— 

‘* But there is one factor in the opinion of the Bombay Govern- 
ment which has done more to militate against the success of 
‘the working of the Reforms than any other and that is the division 
of revenues under the Meston Settlement. The Bombay Government 
. have never ceased to protest against the inequity of this settle- 
- ment...... As time progresses, it is being more abundantly proved 
| that this settlement is one in which the distribution of revenues 
reacts in the most inequitable manner on this Presidency.. ...It is 

sincerely hoped that steps will be taken at once either through the 

medium of the (Indian Taxation Enquiry) Committee, or by other 


as 


_ means to readjust the financial arrangements existing between the’ j 


_ Government of India and this Presidency, and that, until this is done; 
no hopes can be held out of the satisfactory working of the India 

' Act of 1919.’’ 
K 


a 


1 See pages 472-73 ante. 2 Also see p. 475 ante.  * 
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Similarly, in its letter No. 8540-D., dated Calcutta, the 21st 
July, 1924, the Government of Bengal wrote to the Government of 
India: The treatment of Bengal ‘ by the Meston Settlement stood 
condemned from the outset, and to this more than to any other cause 
perhaps: may be attributed much of the discontent against the 
(reformed) system, that prevails even among the more moderate 
element. This settlement is one of the main defects in the constitu- 
tion, and with its amendment on a basis whieh will afford means for 
progress, the working of the constitution in its present lines should 
be greatly facilitated.’ 

We also find in the Report (1924) of the Government of Madras * 
on the working of the reformed constitution in the province : unless 
the financial embarrassments of the province ‘can be mitigated or 
removed, His Excellency the Governor in Council anticipates that 
no changes in the Reform scheme, whether in the direction of extend- 
ing the sphere of Ministerial control or otherwise, will result in 
material improvement.’ 

It is gratifying, however, to note here that one of the most objec- 
tionable features of the Financial Settlement under the Reforms has. 
been recently removed. Under this settlement, the provincial 
Governments, with the exception of the Government of Bihar and 
Orissa, were required to make annually a total contribution of 983. 
lakhs of rupees, orsuch smaller sum as might be determined by the 
Governor-General in Council, to the Government of India, in order 
to enable the latter to meet an anticipated, large deficit 1n its budget, 
Ascale of contributions payable by those Governments in the year 
1921-22 was fixed on the advice of the Meston Committee, and provi- 
sion was also»made in the Devolution Rules for the proportionate — 
reduction in the contributions payable in any subsequent financial 
year by some of the provinces in the event of the Government of India 

. deciding to take, for that year, as the total amount of the contribu- 
tion, a smaller sum than that payable for the preceding year. The 
Joint Select Committee of Parliament, to which reference has already 
been made, had urged in 1920 that the Government of India and the 
Secretary of State in Council should, in regulating their financial 
policy, make it their constant endeavour to render the central 
Government independent of provincial assistance at the earliest 
possible date. In 1922 the Government of India renewed the unger- 
taking, given in the Despatch of Lord Chelmsford’s Government 
No. 296, dated June 24, 1920, that it would work its financial 


+ See its letter No. 532, dated Camp Ootacamund, July 28, 1924. 
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policy towards the reduction, and ultimate extinction, of the provin- 
cial contributions t@itself, although it could then give no assurance 
as to the definite period within which the contributions would be 
abolished or as to the pace of their reduction. The Secretary of State 
in Council also expressed his concurrence with the Government of 
India in this policy. Effect has since been given to this policy. 
The Government of India’s Budgets for 1925-26 and 1926-27 
“* effected * a reduction in the provincial contributions amounting to 
3°75 crores or, if the Bengal contribution be included, a reduction 
from 9°83 crores by 4°38 crores to.5°45 crores ;’’ and the Budget for 
the year 1927-28 provided for the complete remission temporarily for 
that year, of the provincial contributions.* Further, they have been 
completely and finally remitted with effect from the current financial 
year (1928-29).5 This final and complete abolition of the provincial 
contributions is undoubtedly one of the most important financial 
measures adopted by the Government of India in recent years. Its 
beneficial effects will be far-reaching. As Sir Basil Blackett® very 
aptly remarked in 1927 :— 

‘* Ever since the Reforms were inaugurated, the provincial contri» 
butions have been a millstone round the neck both of the central 
Government and of the provincial Governments, poisoning their 
mutual relations and hampering their every action. Their quality, 
even more than their amount, has strained the resources of the giver 
and the patience of the recipient. They have brought curses, not 
blessings, both to him who has given and to him who has taken, The 
year 1927-28 sets India free from this incubus.’ 

As some of the provinces, however, are still in great financial 
difficulty, what is now necessary is such a new re-distribution of the 
sources of revenue between the central and provincial Governments 
as will enable them both to incur all necessary exenditure and, at 
the same time, to balance their budgets, I shall now consider this 
aspect of the question. 

The sources” of provincial revenue at present are as follows :— 

(a) balances standing at the credit of a province ; 


+ Vide the Des of the Government of India to the Secretary 
of State, dated Stnla, the 13th July, 1922, on financial contributions, | 
ete. * 

® Vide the reply of the Secretary of State to ibid. 

®, Bg ony Budget for 1927-28 (Government of India). 


% Vide Sir Basil Blackett’s Budget Speech on February 29, 1928. 
*® See his Budget Statement for 1927-28. 
7 Devolution 14, 
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(6) receipts accruing in respect of provincial subjects ; 

{c) recoveries of loans and advances given by a local Govern- 
ment and of interest paid on such loans ; 

(d) payments made to a local Government by the Government of 
India or by other local Governments, either for services rendered or 
otherwise ; 

(e) the proceeds of any taxes which may be lawfully imposed for 
provincial purposes ; 

(f) the proceeds of any loans which may be lawfully raised for 
provincial purposes ; 

(g) a share (determined in the way described later on) ‘in the 
growth of revenue derived from income-tax collected in the province, 
so far as that growth is attributable toan increase in the amount of 
income assessed ’ ; and 

(4) any other sources which the Government of India may by 
order declare to be sources of provincial revenue. 

Of these sources of revenue, items (a), (6) and (e) have so far been 
of real importance to the provinces; but, except in the technical 
sense, item (a) should not be regarded as a source of revenue. As I 
have shown elsewhere,* the recommendations of the Meston 
Committee, and specially those which related to the allocation of the 
heads of revenue, having aroused strong dissatisfaction in some pro- 
vinces, particularly the three presidencies, the Joint Select Committee 
of Parliament suggested, on grounds of policy, that there should be 
granted to all provinces some share in the growth of revenue from 
taxation on income so far.as that growth would be due to an increase 
ih the amount of income assessed. The manner in which the 
provincial share of the tax is determined is as follows ® :— 

If the assessed income of any year subsequent to the year 1920-21 
exceeds in any Governor’s province the assessed income of the year 
1920-21, there must be allocated to the local Government of that 
province an amount calculated at the rate of three pies in each rupee 
of the amount of such excess. 

In spite of these sources of provincial revenue and in spite of the 
fact that Bengal was exempted for six years with effect from 1922-23 
from the payment of any contribution to the central Government, its 
b ts for three consecutive years from 1926-27 have been deficit 
budgets, and altogether it has had four balanced budgets with some 
surpluses, out of eight introduced into its Legislative Council since 


2 See p. 476 ante. - ® Devolution Rule 15. : 
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19217. It has hitherto met its deficits by drawing upon its balances *, 
And all this has happened notwithstanding the further fact that Bengal 
retrenched*® in the very first year of the Reforms to the extent of 
Rs. 89} lakhs, and has since had recourse to additional taxation and 
further retrenchment. ‘This clearly points to the urgent necessity of 
a re-examination of the whole question of provincial finance, at any 
rate so far as Bengal is concerned. As the Hon’ble Member in 
charge of the Department of Finance in Bengal said, on February 
20th, 1928, in the course of his Budget Statement for the year 
1928-29 :— 

‘ Owing to the state of our finances we have been compelled to cut 
expenditure down to the minimum and have been able to allow for 
very little new expenditure............ No one realizes more than I do 
that this is a very unsatisfactory budget, which does not do justice to 
any department of Government, and, especially, to the Transferred 
Departments. But I do not think that any one can hold the Hon’ble 
Ministers, or even the Members of Government, in any way respon- 
sible for this position. It issolely due to our Financial Settlement, 
and until that is put right, we can expect little orno amelioration...... 
sine Even if this (provincial) contribution is remitted, either tempo- 
rarily or permanently, we shall have to face a deficit of Rs. 37,43,000 
in next year’s budget. In these circumstances we may be able to carry 
on for a year or so, but not unless we can see ultimate relief in the 
near future ; and that relief must take the shape of a new Financial 
Settlement which will leave Bengal with an expanding income 
adequate for her needs and proper development. We are again 
addressing the Government of India reiterating our protests against 
the present Financial Settlement and our claims for its complete 
TevisiONn.........00 When the Government of Bengal put their case before 
the (Simon) Commission, one of the most important points that they 
will urge is that the Financial Settlement was wrong aé initio and 
treated Bengal most unfairly, and it was largely owing to the short. 
ness of funds that the working of the reformed constitution in Bengal 
has been so hampered and that Ministers have found it so difficult to 
carry on, The Government of Bengal will put in the forefront of , 
their case a claim for a complete revision of the Financial “oe a 

rm ae | 

: one? 

2 Vide the Budget Statement of the Finance Member, Bengal, for 
1928-29. . % 

2 Tbid. 

% Vide The National Liberal League’s Appeal to the Secretary of 
State for India on the question of the fas Adjustment, p.11, 5 a 


a 2 
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at any rate so far as Bengal is concerned, and unless that is done, I 
am convinced that all parties in the province will be unanimous in 
thinking that the successful working of the new constitution will be 
impossible in Bengal, however good that constitution may be in other 
ways’. 

Coming as it does from a very responsible Member of the Govern- 
ment of Bengal, the weight of this statement is obvious, and is also 
my justification for quoting it at length. 


THE REMEDY. 


In order to remedy this state of affairs, it has been suggested by 
many responsible persons in Bengal that the whole of the revenue 
derived from the export duty on jute exported’ from the province, or 
at any rate a very Stibstantial portion thereof, should be made,over to 
it. Considering the fact that the net income derived from this source 
in Bengal was about Rs. 389 lakhs in 1926-27,* the suggested 
‘step, if adopted, would not merely relieve the province of its existing 
financial difficulties, but also enable it-to spend money adequately on 
its nation-building departments. Now the question is: should such a 
step be adopted? If the receipts from the export duty on jute be 
credited to Bengal, Burma’s claim to the proceeds from the export 
duty on rice exported from it will be almost irresistible. And Burma 
contributed over 97 lakhs of rupees to the total net revenue of 
Rs. 112°8 lakhs realised from the export duty on rice in 1926-27. To 
my mind, customs tariff should continue to be a central head of 
revenue. As Prof. Seligman® points out, customs duties are almost 
everywhere kept for national or federal use. The reason is obvious. 
In fixing these duties a Government has to take into account various 
questions of policy, apart from the consideration of revenue to be 
derived from them. 

There is a further objection to the provincialisation of the export 
duty on jute. As Sir Basil Blackett rightly pointed out in the Legis- 
lative Assembly*, so long as the monopoly conditions prevail, ‘it (z.¢., 
the export duty on jute) may bea good tax; but it is obviously 
desirable that it should be in the hands of the central Government, 
so that action may be taken to reduce it thetmoment there may be 
any sign of a change in the monopolistic character of the article en 


1 Vide Finance and Revenue Accounts of the Government of India 
for the year 1926-27, p, 81. 
® Essays in Taxation (1921), p. 380, 
* On March 8, 1928. 
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which it is imposed.’ The provincial Government should not be 
exposed ‘to the difficulty of having to deal with the jute duty or an 
export duty of any kind at a moment when world conditions may 
have made it imperatively desirable in the economic interests of 
everybody that the duty should be abolished.’ y 

Lastly, it is highly desirable that a uniform principle should be 
adopted in the allocation of revenues to the provinces. The provin- 
cialisation of the export duty on jute may remove the financial 
stringency of Bengal, but there are other provinces, for instance 
Bombay, the existing resources of which are not quite adequate for 
meeting their various requirements. They will certainly have a 
legitimate ground for complaint against any arrangement which will 
favour only Bengal and leave them where they were before. 

Iam, therefore, of opinion that the most expedient measure for 
improving the financial position of the major provinces will be to sem#- 
provincialise the taxes on income. This will mean that the major pro- 
vinces will have placed at their disposal a sum of about Rs. 745 lakhs,* 
out of which Bengal and Bombay will receive about Rs. 284'5 lakhs 
and Rs. 160°5 lakhs respectively, and the other provinces such sums as 
will be determined on the basis of their contributions to the total 
revenue from the taxes on income. As Sir Basil Blackett observed* 
in the Legislative Assembly, the existing Devolution Rule 15 regard- 
‘ing the grant to the provinces of an interest in the proceeds of taxes 
on income which was designed for the benefit of Bombay and Bengal 
in particular, has altogether failed in its purpose. This will be evident 
from what follows. During the five years from 1922-23, Bengal obtained® 
no share in the receipts from the taxes on income ; nor did Bombay 
receive* anything out of them during the four years from 1923-24, 
Nor again did the Budget of the Government of India for 1927-28 
make any provision for the payment of any revenue from income-tax 
to these two provinces*. But Bengal contributed,® during the five 
years from 1922-23, over Rs. 26°45 crores to the total revenue derived 
from the taxes on income during those years, and its contribution to 


1 This figure is based on the actual figures of 1926-27, Vide 
Finance and Revenue Accounts of the Government of India tor 1926-27 
P- -. The amount may increase with the growth of trade and 
ndustry. 


® Vide his Budget Statement for 1927-28. 
° Vide Statistical Abstract for British India (1916-17 to 1925-26) 
also Budget for 1927-28 (Government of India) ; also Finance and 
_ Revenue Accounts of the Government of India for 1926-27. 
* Ibid. * Lbid. ® Ibid. 
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the total income-tax revenue estimated for 1927-28, was expected to 
amount to Rs. 6°24 crores. Similarly, during theeperiod from 1923-24 
to 1926-27, Bombay contributed? over Rs. 16°08 crores to the total 
receipts from income-tax and its contribution for 1927-28 was estimat- 
ed to amount to Rs. 3°55 crores. The United Provinces ? also was. 
not in a happier position. It received during the period from 1923-24 
to 1926-27 only Rs. 2,504 although its total contribution during this 
period amounted to over Rs. 3°22 crores. I shall only add one more 
illustration to show the effect of the existing Devolution Rule 15 on 
the provincial share in the total revenue from the taxes on income. 
The total contribution from the major provinces for 1925-26 and 
1926-27 was over Rs. 3,030 lakhs and the total amount received by: 
them under the Devolution Rule was only about Rs. 59°4 lakhs®. 

Even the Government of India appreciates the difficulty of the 
' provinces under the existing arrangement regarding the distribution 
of the sources of revenue. In the course of his reply at the end of 
the general discussion of the Budget for 1928-29, Sir Basil Blackett 
said in the Legislative Assembly* : 

‘TI have full sympathy with the desire of the provinces to see 
their revenue increased and made more elastic. I am in some hopes: 
that some results in this direction may be secured when the Statutory - 
Commission has reported—some arrangement that might hand over 
some of the non-judicial stamps to the central Government and give: 
in their place a really effective share of the income-tax’. 

Iam, however, opposed to any idea of distribution of the receipts 
from the non-judicial stamps, as such distribution will to a certain 
extent neutralize the effect of.the semi-provincialisation of the 
income*tax. 

I may observe in this connexion that my suggestion regarding 
income-tax will be in accordance with the modern movement in taxa- 
tion. In the course of his survey of recent reforms in taxation, Prof. 
Seligman® points out that there is an important tendency in these 
days that taxes collected by the central Government are distributed, 
in part at all events, among the states and even in some cases among 
the localities. ‘ More and more,’ he continues,® ‘the fiscal problem 


. 


+ Vide Statistical Abstract for British India (1916-17 to i, A $ 
also Budget for 1927-28-(Government of India) ; also Finance and 
ap re | Accounts of the Government of India for 1926-27. 

* Jbid. 8 (bid. 

* On March 8, 1928. 

5 Essays in Taxation (1921), p. 540. 

® Tbid., p. 541, , 
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is being envisaged as a totality, and the relative claims of the com~ 
munity, state and central Governments are being considered from the 
point of view of an equitable distribution of the entire burden resting 
upon the individual or the class. This is the most recent phase of 
modern tax reform.’ The administration of the income-tax should 
continue to be in the hands of the central Government, although the 
provincial Governments may be required to bear a portion of the cost 
of the administration according to a certain principle of equity. ‘ If 
there is anything,’ says the writer whom I have quotedtabove, ‘ that 
may be considered a well-settled induction from experience, it is that 
an income-tax is more and more unsuccessful as the basis of the tax. 
becomes narrower!’ Thus my plan of ‘ central administration and 
provincial apportionment’ will secure all the ends of ‘ suitability,’ 
‘efficiency’, and ‘adequacy’ as required by writers* on Public 
Finance in connexion with any scheme of taxation. In Germany, 
according to Prof. Seligman,® the proceeds of certain indirect taxes. 
are divided between the federal and the state Governments, and in 
Canada, a large part of the provincial revenue is derived* from the 
proceeds of taxes that are levied by the federal Government. Thus. 
the suggested arrangement will not be an altogether novel thing. 
Besides, our income-tax is even now a divided head of revenue as has 
been shown before. Lastly, one should not make a fetish of the 
principle of the separation of the sources of revenue of the central and 
provincial Governments in India. 

A more serious objection to my suggestion will be that it will 
deprive the central Government of nearly seven and a half crores of 
rupees annually, and, possibly, of more as the revenue from the taxes 
on income will show, as Sir Basil Blackett pointed out in the 
Assembly,* some improvement from year to year with the growth and 
prosperity of our trade and industry; and that, consequently, the 
central Government will be faced with deficit budgets in future. As. 
against this it may be pointed out, in the first place, that since 1923-24 
there have been decent surpluses in the central budgets and that such 
surpluses will recur from 1929-30 onwards.®° ‘Thus, on the basis of 


+ Essays in Taxation (1921), p. 382. 2 Jbid. ch. xii. 

® Jbid., p. 387. * bid. 

* On February 29, 1929. 

© The estimated surplus of 1927-28 was used for reducing the pro- 
vincial contributions, and out of the anticipated surplus of 263 lakhs. 
for 1928-29, 258 lakhs were utilised for the final extinction of these 
contributions, a small surplus of 5 lakhs being left in the budget. 
From 1929-30 there will be ‘no outside claimant to the z: 
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“the figures of the last five financial years, it may be confidently 
asserted that, other things remaining unchanged, the apprehended 
deficit of the central Government will be less by, at least, two crores. 

“The Government of India can have no justification for having surplus 
budgets, while provinces are starving. 

In the second place, I should suggest such judicious modifications 
-of the existing customs tariff as would yield every year an additional 
amount of revenue not exceeding two crores. Regard being had to 
the fact that the Budget estimate for 1928-29 has put the revenue 
from the customs duties at 50°18 crores, I do not think there will be 
any difficulty in securing the additional amount of income if an honest 
and sincere attempt is made to raise it. 

Thirdly, the existing convention’ agreed upoa in September, 1924, 
on which the separation of railway finance from general finance is 
based, and under which the general revenues of the central Govern- 
ment receive anaually ‘a definitely ascertainable contribution’ from 

~ railways, sbould b2 so modifizd as to easure an additional annual 
income of, at least, a crore of rupses from the railways to the general 
revenues. In view of the fact that at the end of the current (1928-29) 
financial year there will have accumulated over 19 crores in the 
Railway Reserve Fund,? and also in view of the fact there was an 
estimated total of over 1l crores in the Railway Depreciation Fund* 
at the end of 1927-28, the suggested additional contribution may be 
legitimately required of the railways. 

My fourth suggestion is that the Indian Income-tax Act, 1922, as 
subsequently modified, should be so amended that agricultural 
income, at least as defined in section 2 (1) (a) of the Act, z.¢., any rent 
-or reveftfue derived from land used for agricultural purposes, might 
be made assessable to income-tax; and, secondly, that such income 
might be taken into account in determining the rate at which the 
income-tax should bz levied on income from other sources. 

The question of assessing agricultural income to income-tax has 
been sufficiently discussed by the Indian Taxation Enquiry 
Committee, 1924-25, and I have nc space at my dispusal to deal with 
it here. My only point is that a scheme of taxation which has 
provided for a continued duty on salt can have absolutely no justi- 
fication for exempting men like the Zemindars of Bengal and the 


‘surpluses.’ — Vide Sir Basil Blackett’s Budget Statements for 1927-28 
sand 1928-29. — 

1 Vide India in 1924-25, Aj 

® Vide The Railway Budget or x 028-29. 

“J Abid:, 1927-28. 
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Talukdars of Oudh from the payment of income-tax in respect of any” 
rent or revenue derived from land used for agricultural purposes. 
Justice as well as fiscal necessity requires the change I have suggested. 
If effected, it will fetch considerable additional revenue to both the 
central and provincial Governments. If the representatives of vested 
interests raise any objection to the suggested change, they must be- 
definitely told, as Pitt once said? in connexion with the East India 
Company Bill, 1784, in reference to the rights and privileges of the 
East India Company, that no charter ought to be suffered to stand in 
the way of a reform on which the welfare of the country depends, and 
that no rights, however sacred, of any body of men can supersede- 
state necessity. 

Finally, I should suggest that military expenditure should be 
further reduced by, at least, three crores. Be it said to the credit of 
the authorities that the net military expenditure? was reduced from 
Rs. 69°81 crores in 1921-22 to Rs. 55°97 crores in 1926-27%. The: 
revised estimate of the same for 1927-28 was Rs. 54°92 crores and 
the budget estimate for the current (1928-29) year has been put at. 
Rs. 55°10 crores.* 

The Indian Retrenchment Commitiee (1922-23), of which Lord 
Inchcape was the Chairman, recommended in 1923 that the Govern- 
ment of India should not be satisfied with a military budget of Rs, 57 
crores (for 1923-24), and that a close watch should be kept on the 
details of military expenditure with the object of bringing about a 
progressive reduction in the future. ‘Should a further fall in prices,’’ 
it continued, ‘ take place, we consider that it may be possible, after 
a few years, to reduce the military budget to a sum not exceeding 
Rs. 50 crores, although the Commander-in-Chief does not subscribe 
to this opinion, Aven this is more, in our opinion, than the tax-payer 
in India should be called upon to pay, and, though revenue may increase 
through a revival of trade, there would, we think, still be no justifica- 
tion for not keeping a strict eye on military expenditure with a view 
to its further reduction.’ ® 

On the other hand, Sir Basil Blackett observed® in 1928 : 

‘The Government have given special consideration to the matter 


1 In the House of Commons.—Vide P. Mukherjee, /ndian Constitu- 
ticnal Documents, Vol. i, pp. 47-48. 

% Jn 1913-14 it was Rs. 29°84 crores. 

3 Vide the Budget for 1928-29. ; 

* loid. ig 

5 The italics are mine. 

® Vide his Budget Statement for 1928-29, 
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‘during the current year and we have come to the conclusion that the 
figure proposed for next year cannot be reduced if India is to makea 
‘reasonable provision for her defence in modern conditions.’ 

His Excellency the Commander-in-Chief also said,* after referring 
‘to certain figures : 

‘It must be improbable that, however strict a watch we may keep 
-on expenditure, a further progressive reduction on any appreciable 
scale can be expected.’ 

It should however, in fairness, be mentioned in this connexion 
that ‘since, the Inchcape Committee reported, it has been decided 
‘to charge thé army with the cost of certain services rendered by other 
Government Departments which previously were given free.’ The 
estimated cost of these services for the current year is Rs. 45°64 lakhs. 
In view of all this, [ have suggested above the reduction in military 
expenditure by Rs. 3 crores. And I do not think that it will be 
impossible for the Government of India to effect the reduction with- 
‘out diminishing the efficiency of the Army, if a supreme effort is made 
to bring it about. As will appear from the following table, there 
has been, according to Labour Gazette,* Bombay, September, 1928, 
an appreciable fallin wholesale prices since 1923 when the Inchcape 
Committee reported. 


“ The annual movements in food, non-food and general wholesale prices. 
JULY 1924=100 


mR a te a ee ne 


Food |Non-food| General 





— Index Index Index 
y No. No. No. 
] 
‘Twelve—monthly average for 1922. 186 187 187 
” ” » »y 1923. 179 182 181 
‘Eight—monthly 94 », 1928. 140 146 144” 





Though the index number of wholesale prices in Bombay does not 
-exactly indicate the level of wholesale prices in other parts of India, 
it can be regarded however as fairly representative of those prices 
‘for my present purposes. Time, therefore, has come for giving effezt, 


a The Legislative Assembly Debates of March 8, 1928. 
7 re 
* Published by the Labour Office, Government of Bombay. 
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substantially at least, to the recommendation of the Inchcape 
Committee to which J have referred before: q 

I should also propose that if the suggested reduction in military 
expenditure cannot be otherwise effected, it should be brought about 
by the replacement of a portion of the British element in the Indian 
Army by Indian element. According to the Report? of the Inchcape 
Committee, in 1922-23, the average, approximate annual cost of a 
British soldier was Rs. 2,503, and that of an Indian Sepoy was Rs. 631 
only. Further, in the same year, the average, approximate annual 
cost of a British Officer was Rs. 12,460, and that of an In@ian officer 
was Rs. 2,324 only. Things cannot have changed materially since 
1922-23. It is evident from these figures ‘that if a portion of the 
British element in the Indian Army is replaced by Indian element 
as I have suggested, considerable saving will be effected in India’s 
military expenditure. 

The suggestions outlined above, if accepted, will enable the 
Government of India not merely to meet its expected deficit in the 
event of the semi-provincialisation of the taxes ou income, but also 
to have a small surplus every year. On the other hand, my scheme, 
as I have shown before”, will place at the disposal of the major 
provinces a sum of about Rs. 745 lakhs, and possibly more with the 
expansion of commerce and industry from year to year, What will 
be the ultimate effects of this upon the country? I feel that I cannot 
better describe them than by repeating, with slight changes®, what 
Sir Basil Blackett .said* on February 28, 1927, in reference to the 
remission of the provincial contributions to the extent of Rs. 5°45 
crores :— . 

‘What romance lies behind this figure (7°45 crores) when it is 
translated into spending capacity in the hands of the Ministers in 
the provinces !.........What will 7°45 crores a year transfigured into 
goods and services, available year by year in the hands of the 
provincial Governments, mean in the promotion of human happiness, 
in the prevention of preventable diseases and ignorance, in the 
widening of the opportunities for a good life for many crores of the 
people of India!’ 

In this connexion I should like to observe that the Government of 
India must not forget that, to take a single instance, ‘in 1921, out 

° rn a 

1 Vide App. C and D to the Report. Mga 

2 See p. 617 ante. 

* In figures, ise. by reading 7°45 for 5°45. 


*In the Legislative Assembly. Vide his Budget “Statement for 
1927-28. 4 
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of a total population of 247 millions in British India, only 22°6 
millions were literate’ ; and that in 1926-27 only ‘ 7°8 million pupils,. 
or 21°03 per cent. of the population of school-going age, were under: 
going primary education.’ 
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TsE GOVERNMENT OF INDIA 
NOTIFICATION. 


LEGISLATIVE DEPARTMENT. 
SIMLA, THE 24th August 1929. 


No. 293—1/29-C. & G.—In exercise of the powers conferred by sub- 
section 1 of section 67, read with section 129A, of the Government 
of India Act, the Governor-General in Council, with the sanction of 
the Secretary of State in Council, is pleased to direct that the 
following further amendment shall be made in the Indian Legislative- 
Rules, namely :— 

After Rule 17 of the said Rules the following rule shall be inserted,. 
namely :— 

*17-A. Notwithstanding anything contained in rule 15 or rule 17, 
the President shall not have or exercise any power to prevent or delay F | 
the making or discussion of any motion relating to a Bill made 
by the Member in charge of the Bill or to refuse to put, or delay 
the putting of, the question on any such motion, unless such power 
is expressly conferred upon him by, or such motion or discussion 
or the putting of such question, as the case may be, is expressly 
prohibited or directly precluded by, any provision of the Government. 
of India Act, these Rules or the Standing Orders.’ * E 


APPENDIX W 
Form oF PETITION® 


To THE Council of State } 
Legislative Assembly 

Whereas a Bill entitled a Bill............. pipanisyehen «(Here insert title 5¢ 

Bill) is now under the consideration of the Indian Legislature*, the 


wf 
1This Rule ‘is intended to prevent a repetition of the deadlock |. 
over the Public Safety» at the Delhi session of the Assembly last | 
(1929) April.’ + 
? See also the Govt. of India Notification, No, 592, dated Delhi, the 
30th March 1922, in the Ca/. Gaz. Part 1A, April 12, 1922, pp. 108-111. 
* Or the Council of State in the case of the Council of State. 
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PUTER USTEON DE... secterccedwisestaseseosnces7 aejaetecsboucs [Here insert name ~ 
and designation or description of petitioner (or petitioners) in concise 
form, e.g., ‘Ram Lal and others’ or ‘ the inhabitants Of.....ssesssseeeees 


ss... Or ‘ the municipality of........... pease tvres st das” Stent 

BHOWEED. .cccesccsesscrecesccssccescovocses (Here insert concise statement of 
case.) and accordingly your petitioner (or petitioners) pray that 
sgeinos scserecceseeereeeeee(Fiere insert ‘ that the Bill be or be not proceeded 


with,’ or ‘ that special provision be made in the Bill to meet the case 
of your petitioners’ or any other appropriate prayer regarding the 
Bill) and your petitioner (s) asin duty bound will ever pray 





) 


Matas of | Address Signature or thumb impression 


petitioner | 








Assembly 








ee ee ee ee ee IS 
Countersignature of Member presenting. 


Or (in the case of the Council of State) 
Signature of petitioner. 
Countersignature of Member presenting. 
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Tue LEGISLATIVE ASSEMBLY DEPARTMENT (CONDITIONS. 
OF SERVICE) RULES, 1929. 
GOVERNMENT OF INDIA. 


LEGISLATIVE DEPARTMENT, 





; NOTIFICATION. 
Sma, the 31st August, 1929. 
No. 82-1/29-C, and G.—The following Resolution by the Secretary: 
of State for India in Council is published for general information :— 
RESOLUTION 


In exercise of the powers conferred by Sections 96B and S6C of the 
Government of India Act, the Secretary of State, with the concurrence 
of the majority of votes at a meeting of the Council of India held on 
this 7th day of August, 1929, hereby makes the following Rules, 
namely :— ; 

1.. These rules may be called the Legislative Assembly Depart- 
ment (Conditions of Service) Rules, 1929, q 

2, In these rules: \ 2 

(a) * Assembly ’ means the Legislative Assembly ; 
40 
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(6) “President’ means the President of the Legislative 
. Assembly. 
- 3 The Assembly Department shall consist of— 
(a) a Secretary, a Deputy Secretary and an Assistant Secre- 
‘tary, who shall be the officers of the House ; and 
(6) so many Superintendents, Reporters, Assistants, Clerks, 
Stenographers, Translators and menials as:shall, from 
time to time, be found necessary by the Governor- 
General in Council. 

4. The officers of the House shall be appointed by the Governor- 
General after consultation with the President. With the exception 
of the first appointments of Secretary and Assistant Secretary and 
of all appointments by promotion from Assistant Secretary and 
Deputy Secretary, the officers of the House shall be appointed from 
persons recommended as qualified for appointment by the Public 
Service Commission in accordance with the procedure laid down 
in Rules 5and 6 of the Public Service Commission (Functions) Rules, 
1926", for recruitment to Central Services, Class I, with the 
substitution of ‘the Governor-General’ for ‘the Governor-General 
in Council’, and with the further modification that, in place of an 
officer appointed by the Governor-General under part (2) of the. 
proviso to Rule 5 of the said Rules, the President shall be entitled ¢ é is 
sit with the Commission at interviews referred to in clause (iii) of 
the last-mentioned Rule. 

5. The members of the ministerial establishment of the 
Assembly Department shall be appointed by the President after 
consultation with the Secretary, and all appointments to these 
posts of persons not already in the service of Government, shall be 
made from among persons who have been recognized by the Public 
Service Commission as qualified to hold an appointment in the class 
in which a vacancy exists. 

6. (1) The pay® of the officers of the House shall be as follows :— 


Chee 


Rs. 
Secretary oe: oi « 2,500-75-3,250 
‘Deputy Secretary vr + 1,500-50-2,000 
Assistant Secretary +. 1,000-50-1,250 


(2) The pay of members of the ministerial and menial establish- 
ments of the Assembly Department shall be as fixed by the Governgy- 


General in Council. 
7. ‘The appointments to the menial establishment shall be madeby 


the President after consultation with the Secretary. 
* See Appendix T, * Per month, 


® i a 
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‘8. (1) In respect of the officers of the House no order of the kind 
described in Rule 19 (1) of the Public Service Commission (Functions) 
Rules, 1926, shall be passed except by the Governor-General acting 
after consultation with the President, but before passing any order of 
removal or dismissal, the Governor-General shall consult the Public 
Service Commission, and the Public Service Commission shall there- 
upon take action as if the order to be passed were an order in respect 
of which it had been consulted under Rule 10 of the Public Service 
‘Commission (Functions) Rules, 1926. 

(2) Nothing in this rule shall be construed as empowering the 
Governor-General to dismiss from Governinent service any officer of 
the House who was originally appointed to such service by the 
Secretary of State in Council, or as affecting the right of appeal to 
the Secretary of State in Council which may be possessed by any officer 
of the House in virtue of any other Rule or law for the time being in 
force. 

9. Any order of the kind described in Rule 10 (1) of the Public 
Service Commission (Functions) Rules, 1926, may be passed by the 
President against any member of the ministerial establishment of the 
Assembly Department after consultation with the Secretary, and an 

‘appeal shall lie from any such order to the Governor-General, who may 
« nsult the Public Service Commission in regard to the order to be 
passed thereon and the Commission shall thereupon take action as if 
the appeal were an appeal in respect of which it had been consulted 
minder Rule 10 of the Public Service Commission (Functions) Rules, 
1926. 

10. Any order of the kind described in Rule 10 (1) of the Public 
Service Commission (Functions) Rules, 1926, may be passed by the 
President against any member of the menial establishment of the 
Assembly Department and there shall be no appeal against any such 
order. 

11. Inall matters for which special provision is not made in these 
Rules, the conditions of service of the officers of the House, and of the 
ministerial and menial establishments of the Assembly Department, 
shall be governed by the Rules and orders for the time being applica- 
ble to such classes of Government servants as shall be specified by the 
Governor-General in Council. 


® L. GRAHAM, 
‘ Secretary to the Government of India, 
“+ 


¢ 
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THE VICEREGAL PRONOUNCEMENT 
OF OCTOBER 31st, 1929. 


GOVERNMENT OF INDIA. 
Homer DEPARTMENT. 





NOTIFICATION. 
PUBLIC. 
New Detut, the 3/st October, 1929, 
No, 4485.—The following statement by His Excellency the 
Viceroy and Governor-General is published for general infor~ 
- mation, 


H. G. HAIG, 
Secy. to the Govt, of India, 





STATEMENT 


I have just returned from England where I have had the oppor- 
tunity of prolonged consultation with His Majesty’s Government, 
Before I left this country, I said publicly that, as the King- 
Emperor’s representative in India, I should hold myself bound to 
tell my fellow-countrymen, as faithfully as I might, of India’s, 
feelings, anxieties and aspirations. In my endeavours to dis- 
charge that undertaking I was assisted by finding, as I had 
expected, a generous and sincere desire, not only on the part of 
His Majesty’s Government but on that of all persons and parties in 
Great Britain, to hear and to appreciate everything that it was my 
duty to represent. , 

These are critical days, when matters by which men are deeply 
touched are in issue and when, therefore, it is inevitable that poli- 
tical feeling should run high, and that misunderstandings, which 
would scarcely arise in conditions of political tranquillity, should 
obtain firm foothold in men’s minds, [I have, nevertheless, not 
faltered in my belief that, behind all the disquieting tendencies of 
the time, there lay the great mass of Indian opinion, overflowigg 
all divisions of. race, religion, or political thought, fundamentally 
loyal to the King-Emperor, and, whether consciously or not, 
only wanting to understand.and to be understood. On the other 
side, Ihave never felt any doubt that opinion in Great Britain, 


2 . 
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puzzled as it might be by events in India, or only perhaps ae 
tially informed as ‘to their true significance, was unshaken in its 
‘determination that Great Britain should redeem to the full the 
pledges she has given for India’s future. On both countries the 
times have laid a heavy and in some ways a unique responsibility, 
forthe influence onthe world of a perfect understanding between 
‘Great Britain andIndia might surely be so great that no scales can 
give us the measure either of the price of success or the price of 
failure in owr attempts to reach it. 

In my discussions with the Prime Minister and ‘the Secretary of 
‘State, it was inevitable that the principal topic should have been 
the course of eventsin India, It is not profitable on either side to 
‘discuss to what extent, or with what justification, the appoint- 
ment of a Parliamentary Commission two years ago has affected 
the general trend of Indian thought and action. Practical men 
must take facts and situations as they are, and not as they would 
have them be. 

Sir John Simon’s Commission, assisted as it has been by the 
Indian Central Committee, is now at work on its Report, and until 
that Report is laid before Parliament, it is impossible, and even if 
it were possible, it would, in the view of His Majesty’s Government, 
‘clearly be improper, to forecast the nature of any constitutional 
changes that may subsequently be proposed. In this respect 
every British party is bound to preserve to itself complete freedom 
of action. But what must constantly engage our attention, and is 
‘a matter of deep concern to His Majesty’s Government, is the 
discovery of means by which, when the Commission has reported, 
the broad question. of British Indian constitutional advance may be 
approached in co-operation with all those who can speak authoritative- 
ly for opinion in British India. I would venture to recall some words 
which I used in addressing the Assembly eight months ago ina 
reference to the then existing political situation. ‘On theone side’, 
I said, ‘ it is as unprofitable to deny the right of Parliament to form 
its free and deliberate judgment on the problem, as it would be 
short-sighted of Parliament to underrate the importance of trying to 
reach a solution which might carry the willing assent of political 
-India’. We shall surely stray from the path, at the end of which 
Hes achievement, if we let go either one or other of these two main 
guiding principles of political action. 

But there has lately emerged, from a totally different angle, an- 
other set of considerations which is very relevant to what I have just 
stated on this matter to be the desire of His Majesty’s Government. 


bei J 
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. The Chairman of the Commission has pointed out in correspond- 
ence with the Prime Minister, which, I understand, is bein: 
published in England, that, as their investigation has proceeded, 
he and his colleagues have been greatly impressed, in considerin 
the direction which the future constitutional development .of India 
likely to take, with the importance of bearing in mind the relations: 
which may, at some future time, develop between British India 
and the Indian States. In his judgment it is essential that the 
‘methods, by which this future relationship between these two 
constituent parts of. Greater India may be adjusted, should be fully 
examined. He has further expressed the opinion that if the Commis- 
sion’s Report and the proposals subsequently to be framed by the 
Goverument take this wider range, it would appear necessary for the 
Government to revise the scheme of procedure as at present propos- 
ed. He suggests that what might be required, after the Reports of 
the Statutory Commission and the Indian Central Committee have: 
been made, considered and published, but before the stage is reached 
of the Joint Parliamentary Committee, would be the setting up of a 
Conference in which His Majesty’s Government should meet repre- 
sentatives both of British India and of the States, for the purpose. of 
seeking the greatest possible measure of agreement for the fin 
proposals which it would later be the duty of His Majesty’s Govern- 
ment to submit to Parliament. The procedure by Joint Parliament- 
ary Committee conferring with delegations from the Indian. 
Legislature and other bodies, which was previously contemplated 
and is referred to in Sir John Simon’s letter to myself of 6th February, 
1928, would still be appropriate for the examination of the Bill when. 
it is subsequently placed before Parliament, but would, in the 
opinion of the Commission, obviously have to be preceded by some: 
such Conference as they bave suggested. 

With these views I understand that His Majesty’s Government are: 
in complete accord. For, while they will greatly desire, when the 
‘time comes, to be able to deal with the question of British Indian 
political development under conditions the most favourable to its. 
successful treatment, they are, with the Commission, deeply sensible 
of the importance of bringing under comprehensive review the whole 
problem of the relations of British India and the Indian Stateg. 
Indeed, an adjustment of these interests in their view is essential | 
for the complete fulfilment of what they consider to be the underlying” 
purpose of British policy, whatever may be the method for its further- 
ance which Parliament may decide to adopt. 


The goal of British policy was stated in the declaration of Augus: _ 
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1917 to be that oe for ‘ the gradual adsctopuinia of sel 

governing institutions, with a view to the progressive realization of | 

| responsible government in India as an integral part of the British 
Empire.’ As I recently pointed out, my own Instrument of Instruc- —_ 
tions from the King-Emperor expressly states that itis His Majesty’s: i 
will and pleasure that the plans laid by Parliament in 1919 should be 
the means by which British India may attain its due place among His 
Dominions. Ministers of the Crown, moreover, have more than once: i 
publicly declared that it is the desire of the British Government that | 
India should, im the fullness of time, take her place in the Empire in 
equal partnership with the Dominions.’ But in view of the doubts 
which have been expressed both in Great Britain and India regarding” 
the interpretation to be placed on the intentions of the British Govern- 
ment in enacting the Statute of 1919, [am authorized on behalf of 
His Majesty’s Government to state clearly that in their judgment it is 
implicit in the declaration of 1917 that the natural issue of India’s 
constitutional progress, as there contemplated, is the attainment of 
Dominion status. ~ 

In the full realization of this policy, it is evidently important that the 
Indian States should be afforded an opportunity of finding their 
place, and even if we cannot at present exactly foresee on what lines 
this development may be shaped, it is from every point of view desira- 
ble that whatever can be done should be done to ensure that action 
taken now is not inconsistent with the attainment of the ultimate 
purpose which those, whether in British India or the States, who look 
forward to some unity of All-India, have in view. 

His Majesty’s Government consider that both these objects, namely, 
that of finding the best approach to the British Indian side of the 
problem, and secondly, of ensuring that in this process the wider 
question of closer relations in the future between the two parts of 
Greater India is not overlooked, can best be achieved by the adoption 
of procedure such as the Commission has outlined. When, therefore, 
the Commission and the Indian Central Committee have submitted 
their Reports and these have been published, and when His Majesty’s 
Government have been able, in consultation with the Government of 
es to consider these matters in the light of all the material bbe | 

ilable, they will propose to invite representatives of different — 

psi and interests in British India and representatives of the Indian 2 
States to meet them, separately or together as circumstances may _ 
demand, for the purpose of conference and discussion in regard both — 
to the British-Indian and the All-Indian problems. It will be their 
: earnest hope that by ee means it may preenaste Le 4 pombe 
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| command a wide measure of general assent. 
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on these grave issues to submit proposals to Parliament which may 

It is not necessary for me to say how greatly I trust that the action 
of His Majesty’s Government may evoke response from and enlist 
the concurrence of ali sections of opinion in India, and I believe that 
all who wish India well, wherever and whoever they are, desire. 
to break through the webs of mistrust that have lately clogged the 
relations between India and Great Britain. Iam firmly assured that 


_ || the course of action now proposed is at once the outcome of a real 


F 





desire to bring to the body politic of India the touch that carries with 
it healing and health, and is the method by which we may best hope 
to handle these high matters in the way of constructive states- 
mauship. 
IRWIN, 
Viceroy and Governor-General, 
October 31st, 1929. 
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Legislative Councils, 62; his- 
tory of, 147-53; observations 
on, 146-47; 154-55 ; Nehru 
Committee on, 155-56. 

_ Communications between 

! (i) the Governor-General and 

é either Chamber of the Indian 
Legislature, 272; ii) the 

Governor and the Legislative 

Ceuncil, 291. 

_ Congress, U.S. A,, 7. 
Sensei Fund, 209. 

Co: lat Fund Charges, 208. 
. 4 : 
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sentation, inL 
bly, 23; ‘in Council of State,. 
49 ; in Legislative Councils, 61. 
so We kare plural member, 


Constitution of British India,. 
meaning of, 1; conventional 
elements in, 2 and note ; salient’ 
features of, 1-19. 

Constitution of a new Governor’s: 
province, 439. 

oe rigid and flexible, 


Controller of the Currency, 481. 

Coorg} 

Chief Commissionership, 55 and 
note, 441-42 ; Legislative Coun- 
cil in, 55”, 442. »@ 

Cornwallis, Lord, 351. 

Correspondence, between the 
Secretary of State and India, 
298-99 ; see also lllicit corres- 
pondence. 

Corrupt practices, 182-85, 187,. 
188-89. 

Cost of Home Administration, 
313-18 ; Joint Report on, 314; 
Crewe Committee on, 236-37 ; 
Joint Select Committee on, 316 ; 
present arrangement relating 
to, 316-18. 

Cotton, H.E.A., 28). 

Cotton goods, import duty on,. 
340-41, 350. 

Council of India, 295-98; utility 
of, 300-307 ; an anachronism,. 
307. 

Council of State, 
constitution of, 46-49 , duration’ 
of, 50; President of, 51-52; 
Chairmen of, 51: special quali- 
fications for election to, 73-74 ; 
qualifications of electors for, 
in different provinces, 89-100 ; 
summoning of, 232; time of 
meetings, 


Budget, 208. 
Council Secretaries, 383-86 ; 
421-23. 


Craik, Henry, 1647. 


233 ; and the Indian — 
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“Crewe, Marquess of, 294m. 

“Crewe Committee, ’see Commit- 
tee on the Home Administra- 
tion of Indian Affairs. 

Curtis, Lionel, 162, 218, 506. 

‘Curzon, Lord, 324m, 340, 346m, 
348m”, 349m, 3552, 3581, 362”, 
3660; 367, 3807. 


D 


-Dadiba, Sir Dadiba, 313. 

Darjeeling District, 440. 

Debate, limitation on, 193-94. 

‘Decentralization scheme of 1870, 
471. 

Delhi, Chief Commissionérship, 
55, 441-42. 

»Department, 

Stores, 312: Indian Students, 
312; Foreign and _ Political, 
352, 366-57, 384; Army, 367- 
69, 384; Home, 370; Legis- 
lative, 370-71; Railways and 
Commerce, 371; Industries and 
Labour,371; Education, Health 
and Lands, 371: Finance, 371- 
72. 

Wepartmental System, introduc- 
tion of, 373. 

Deputy-Governor, 
of, 353. 

Deputy President, 
of the Assembly, 27-28, 36-37, 
39-41; of the Legislative 
Council, 63, 64, 65. 

Derby, Earl of, 300, 467”. 

Despatch, First, on Indian Cons- 
— Reforms, 383” and 

07. 

Devolution Rules. 17, 533-63. 

Dicey, Prof. A, V., 3”, 5, 6 and 
note, 201 and note, 209 and 
note, 228, 344. 

Distribution of elected members 
in Legislative Councils, 61. 

Dominion affairs, Imperial inter- 
ference in, 343-44, 

Donald, J ., 2807. 

Dyarchy, 18, 506 and note ; work- 
ing of, 506-24; an inherent 
Gefect in, 509-11. , 


appointment 


INDEX -| | 








East India * Compasty: 292, 295, 
321. 


Ecclesiastical Establishment, 
502-503 
Education, Health and Lape, 


Department of, 371 

Egerton, Prof. H. K., 82, a 

Election, 
general qualifications tot, 67- 
73 ; grounds for voiding, 187. 

Election agents, 179 ; 
accounts of, 181. 

Election Commissioners, 72, 84, 
186 ; 

report of, 187-38 : 
on the report*of, 187-88. 

Election Court, 185. 

Election expenses, 
return of, 179-81; 
scale of, 181. 

Election offences, 182 ; ; 
bribery, 182-83: treating, 183 
and note; undue influence, 
183; personation, 184; publi- 
cation of false statements, 184; 
unauthorized expenditure, 184 ; 
consequences of, 187-88. 

Election petition, 
contents of, 186; witharewel 
of, 186 ; deposit of security in 
connexion with, 186. 

Elections, 
notification for, 167-68 ; 
cedure at, 171-73; regula’ 
regarding the conduct of, 173- 
74; multiple, 176-77; mal- 
practices in connexion with, 
182-85 


Tro- 


Electoral Regulations, 87-88. 
Electoral Roll, 86-87. 

Electoral Rules, 1#, 2m. 
Electoral system, nature of, 142- 


Electors, qualifications of, 
forCouncil of State, 80-10 
for Legislative y, 
101-20 ; for Tengeltttenie, 
lative Council, for 
the United Prov 
lative Council, 





procedure - 


maximum ~ 


ns" 





Madras Legislative Council, 
133-37 ; for Bombay Legis- 
5 lative Council 9137-42. 
- Emergency expenditure, authori- 
zation of, 
by Governor-General, 212; 
by Governor, 218-20. 
English Constitution, charac- 
. teristics of, 3 and note. 
Excess contributions in case of 
emergency, 481. . 
Excess grants, 270, 277-78. 
Executive Council of the Gover- 
nor, 404-5 ; 
procedure at meeting of, 405-6 ; 
nature of; 406-7 ; calaries of 
members of, 407 ; oaths by 
»members of, 407 ; legal immu- 
nities of members of, 407. 
bi Executive Council of the Gover- 
| nor-General, 
| eyolution of, 358-60 ; present 
constitution of, 360-62; salaries 
of the members of, 362-63 ; pro- 
cedure at meetings of, 364-65 ; 
working of, 372-80; Royal 
Commission upon Decentrali- 
zation on the working of, 377- 
80; nature of, 38U-S2; unity 
of 381-82. ; 
Expenditure on Central and 
Reserved subjects, rules relat- 
ing to,.334-35, 571=76. . 
Explanation, 233. p 
Extraordinary method of legis- 
lation, 202-3; 221-22; Joint 
“» Select Committee on, 203, 222 ; 
exercise of, 203-205, 221”. 
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, Famine Relief Fund, 483-85; 
\ 542, 560-63. 
Fazl-ul Huq, A.K., 509. 

U Federalism, definition of, 6-7. 
pnahee Act, annual passing of, 


f Finance Bill of 1923, 204. 
Finanee Department (central), 
_ 371-726 
Finance’ Member, 371. 
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Finance, provincial, some aspects - 
of, 610-24, 

Financial arrangements, 
before the Reforms, 469-72 ;. 5 
after the Reforms, .473-81, 
536-39. 

Fiscal policy of India, Home- 
Government’s attitude towards, 
339-42. ¥ 

Foreign and Political Depart-- 
ment, see Department. 

France, 22, 24, 50. 

Franchise Committee, 82, 143. 

Francis, 351. 

Freedom of Speech, 192-93 ; 
limitations on, 193-94. 

Functions of Government, . 
pre-Reforms distribution of,. 
386-90; the present position 
regarding, 390-96. 


G 


Garner, Prof., 145, 157, 409#. 

General constituency, basis of 
franchise in, 85-86. 

Ghosh, Justice C. C., 280-817. 

Ghosh, N.N., 358n. 

Ghuznavi, AK., 509, 521. 

Ginwala, P. P.. and non-votable- 
expenditure (central), 210, 

Gladstone, W. E., 411,437. 

Gokhale, Gopal Krishna, 165. 

Government of India, 
meaning of, 357-582; present 
Executive Departments of, 366; 
and provincial Governments, 
financial arrangements _ bet-- 
ween, 469-81; provincial contri-- 
butions, 477-81. 

Government of India Act, defini- 
tion of, 1”. 

Government revenues, payment 
of, into public account, 481,. 
§38. 

Governor, 
duties and responsibilities, of, 
402-4, 419; Royal Instructions: 
to, 403-4, 419, 581-84; salary 
of, 402 and note ; legal immu- 
nities of, 404; . Executive- 
‘Compe? 6f,, 404-5; relation of,. 
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position of, in the Government 
of a province, 427-28. 
«Governor-General, 345-46 ; 

history of the office of, 346-47 ; 
position of, 347-48 and nos te; 
appointment and salary of, 348 
and note; High Court’s juris- 
diction over, 349 and note; 
powers of, 349-54 ; and Foreign 
Department, 352; prerogative 


of mercy of, 352-53 ; Royal 
Instructions to, 352-53, 355, 
396, 584-87; and Deputy- 


Governor, 353; and Council 
Secretaries, 384; duties and 
responsibilities of, 354-55 ; rela- 
tions of, with the Secretary of 


State, 355-56, 324-35; oaths 
by, 356-57, 

eGovernor-General in Council, 
357-58 ; 


control. of, over the Army, 368 ; 
restriction on the power of, to 
make war or treaty, 382; see 
Government of India. 

-Governor-in-Council, business of, 
423. 

-Governor’s Legislative Council, 
composition of, 55; duration 
of, 62 ; President and Deputy 
President of, 62-64; Chairmen 
of, 64-65; Secretary of, 66; 
financial *powers of, 215-20; 
procedure for legislation : in, 


284-87. 

Governors’ provinces, 54, 400- 
1; inequality of status of, 
401-2, 

~Goschen, Mr., 411. 

Grants, 
voting of, 268-69, 276-77; 
Excess, 270, 277-78; Supple- 


mentary, 270-71, 278-83. 


H 


Hailey, Sir Malcolm, 210, 372m. 
Harcourt, Sir William, 411)7. 
Harkishan Lal, Mr., 507, 512, 524 


and note. 
‘Hartog, Sir Philip Joseph, 4487. 


INDEX : 
to Ministers, 417-19, 515-16; | 





Hsstikorn, Hon. Vernon, 528. 
Hastings, Warren, 347, 351. : 
Hayward, Sir Maurice, 507. | 
High Commissioner for india, 
310-13, 329”, 393. . } 
4 Court of Justice in England, ] 


High ‘Courts, 490 ; : 
constitution ‘of, 492-94 ; 
salaries, etc., of judges of, 495 ; 
vacancies in, 494-95; jurisdic- 
tion of, 495-96; powers of, 
with respect to subordinate 
Courts, 496-97; «exemption 
from jurisdiction of, 497~98.. | 

Hill Tracts of Chittagong, 440. | 

Hilton Young, E., 279”, 281. * 4 

Holland, Sir Thomas, 375577... 

Home Department, see Depart-— 
ment. 7 

Home Government, and Govern 
ments in India, 
pre-Reforms relations between, 
319-25 ; present _ relations 
between, 325-42. | 

Home Member, 370. 1 

House cf Assembly, 21, 22. ‘ 

House of Commons, 21, 22, 205, 
523-24. 

House of Lords, 524. 

House of Representatives, 21, ; 
22. 

Hunter, Sir William, 355”, 373, © 
374h, 469. 










Ibert, Sir Courtenay, 2”, 197n, 
241,244, 295, 342”,348n, 3492, 
351, 353, 3582, 4902, 496”, 499n, 
50ln. 

Illicit correspondence, 499. 

ieee Customs Service, 574, 

India, definition of, 1#. | 

India Office, 307; organization 4 
of, 307-309. 

Indian Agricultural Service, 574, 


Indian Arms Rules, 1920, 476. 
srry Association, Secretary to, 
14, : 
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Service, 574, 609. 
jan Budget, 205 and note. 
Civil Service, 453-54, 574, 


609, 
rules for admission to, 454-1 ; 
Indians in, 461; — offices 
; reserved to, 580. 
Indian Courts, power of, 5. 
Indian Educational Service, 462 
7 and note, 574, 609. 
| Indian Forest Service, 574, 609, 
' Indian Laws, removal of doubts 
as to the walidity of, 226-29. 
Indian Legislature, 
definition of, 4%, 20; in com- 
» parison with the South-African 
Parliament, 6 ; powers of, 196- 
200, 202-10 ; language in, 234; 
hag Committecs of, 252-56, 576- 
» 78; procedure of legislation 
by, 257-66; conference between 
two Houses of, 265 ; and provi- 
sions of the Government of 
: India Act, 580-81. 
Indian legislatures, 
1 non-sovereign law-making 
bodies, 5, 6”; freedom of 
speech in, 192-93; Rules 
and Standing Orders for 
regulating business in, 230- 


Ptodian Medieal Service, 433, 536, 
574, 609. 
q Indian National Congress,» 149, 
ri. 3040. 
, dian Police Service, 574, 609. 
Indian Retrenchment Committee, 
3122, 313”, 317 and note, S02- 
3n, 623. 
| Indian revenue accounts, to be 
annually® laid before Parlia- 
ment, 343. 
Indian Service of Engineers, 574, 
609. 
’ Inferior Civil Courts, 500-1. 
| Ipferior Criminal Courts, 500. 
, instructions, 
to Governors, 581-84 ; 
to Governor-General, "584-87. 
Interpretation Act of 1889, In. 
_ Arwin, Lord, 252, 599, 632. 





Jagat Narain, Pandit, 5177.. 

Joint Committee, 255. 

Joint deliberation, principle of, 
not always observed, 508-9. 

Joint families, 100. 

Joint Select Committee, salad te 
632, 203, 209%, 217m, 222, 304— 
5, 329m, 333, 337m, 360m, 383, 
393, 394, 395m, 405-6, 418-19, 
424, 427, 428n, 429, \432n, 447, 
474, 476, 479, 519, 522, 527. 

Judicial Commissioners, 499-500. 

Juries and assessors, 501. 


K 
Ne . 
a Rai Bahadur Sukhlal, 
76. 
Keith, Prof. A. Berriedale, 200, 
301-3, 305. 
— N. K., 158”, 511z, 512”, 
16. 
Kennedy, 157. 


L 


Lancashire, 339. 
Lane-Fox, Rt. Hon. 
528. 


Law Member, 370. 

Layton, Walter T., 5292. 

Leacock, Dr. Stephen, 230, 

Lee, Viscount of Fareham, 
450”. 

Lee Commission, 4457, 450, 451, 
452, 461, 462. 

Legislation, procedure for, 
in the Indian Legislature, 257~ 
66; in aGovernor’s Legislative 
Council, 284-87 ; in the Bengal 
Legislative Council, 287-89. 

Legislative Assembly, 20; 
duration of, 21; composition 
of, 22; President of, 25-27; 
te gs era pg ete , Chair- 
men of, ; Secretary of, 
42-45, 625-27; Marshal of, 45; 
qualifications of electors for, 
in different provinces, 101-20 ; 
quélificatiote 4 for election ‘to, 
By 232 


George, 


} summoning of, 
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time of meetings of, 233; power 
of, in regard. to the granting 
of "supplies, 206-8. 
Legislative Department, see De- 
partment. 
Legislative Rules, 1”. 
Lieutenant-Governorship, 
Legislative Council in, 442. 
Lloyd, Sir (Now Lord) George, 
507. 


440; 


Local Government (Borrowing) 
Rules, 485-86, 563-64. 

Local Governments, 
duty of, to supply information, 
396-97; business of, how 
transacted, 423-29; agency 
employment of, 437-38, 54647. 

Local Legislatures, powers of, 


222-: 
‘Local Legislatures (Previous 
* Sanction) Rules, 567-69. 
Lovett, Sir Verney, 147. 
Low, Sir Sidney, on the English 
Constitution, 3, 1647. . 
Lowe, Robert, 164. 


Lowell, Professor A. L., 183, 
1862, 201”, 206, 208%, 209n, 
232n, 236, 237m, 243. 279n, 


342m”, 349, 415m, 437, 491”, 514. 
Lytton, Lord (Governor of Ben- 
gal), 216m, 218, 219, 220 and 
note, 414, 4162, 421, 509. 
Lytton, Lord (Governor- -Gene- 
ral);-350, 459, 471. 


M 


MacDonald, J. Ramsay, 302m, 
304, 3072, 3222, 347, 3482, 349n, 
3562, 4537. 

Madras Legislative Council, 
composition of, 56; special 
qualifications for election to, 
75-76 ; qualifications of electors 
for, 133-37. 

Maitland, F. W., 494. 

Marine, Royal Indian, 196”. 

Marriott, Sir J.A.R., 3, 8%, 502, 
295%, 411 and note. 

Matters affecting both Reserved 
and Vransferred subjects, 428- 


29, 535, 
‘Maxwell, Sir Peter Benson, 413. 
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» Monson, Colonel 351. 















May, Sir T. Erskine, 33, 34, 1867, 7 
193, 194, 201”, 2457, 278, 279, 


Maynard, "Sir John, 507. q 
Mayo, Lord, 469, 471. * 
McCarthy, F., 210. gis 


Méston, Lord, 474, 

Meston Committee, 474,475n, «76, 
478, 611. 

Metropolitan , Bishop, in fomat 
03 


Meyer, Sir William, 313, 506. 

— J.S., 160, 161 and note, 321, 
22. 

Minister, the, $ 
method of appointment of, | r 
407-10; tenure of office of, j 
410; salary of, 411-12; 
the salary of, totally refusable 
412-17 ; want of confidence in), 
how to express, 414-16 and 
note ; vote of censure on, how. 
to pass, 414-16 and note; | 
motion of non-confidence in, | 
289-91; the salary of, in 
Bengal, 416; the law relating: 
to the salary of, indefinite, 
417; and Governors, relations: 
between, 417-20, 515-16; and 
the public services, relations. 
between, 432-33, 511-15; 
collective respo: bility of, not: 
much encouraged, 517-19; and. 
the Finance Depattment, rela- 
tions between, 519-22. i 

Minto, Lord, 14Rana 148”. 

Misdemeanours, certain acts to- 
be, 498-99. 

Mitra, H.N., 3412. 


Montagu, E. S.; 322 and note. 
340, 341, 410, 412s, 444n, 5097,. 
524, 5307, 600, 601.” 

acide Lord, 148, 322m, 356”. . 
otion for adjoufRment for dis- 
cussing a matter of urgent 


public importance, a Sr 
Motions, 234 ; 


repetition of, 234; rules as to: 
amendments to, 235. 
Muddiman Committee, 153, 194, . 
2902, 349”, 507 and note. 4 


























a} ukherjee, Sir Ashutgsh, 493n. 
; mere: Prof, Panchanandas, 
— 10m, 11m, 2962, 299%, 3002. 322m, 
347m, 358n, 359n, 459m, 4672, 
' 47in. 
_ Munitions Fraud case, constitu- 
>> tional significance | of, 376-77, 
me 6381. 

_ Mysore, 441, 


N 
Pandit 


2 


» Nehru, Motilal, 
531m. 
‘Nehru Committee, 155 and note, 
» 156n, 165, 531m. 

Nomination of candidates, 
» 168-69 ; deposit on, 169-70. 
‘Nomination Paper, form of, 
' 189-90. . 

| Non-c eration movement, 508. 
_ Non-cojffidence, motion of, in 
"Ministers, 290-291. 
Non-official (Definition) Rules, 
S71. 

on-votable heads of expendi- 
ture, 

central, 206-8; contrasted 
with the English Consolid- 
_ ated Fund Charges, 208-10; 
» Mr, Ginwala’s resolution on, 
_ 210-11; provincial, 215, 

orth, Lord, 2n. 

orthbrook, Lord, 356. 
Worth-West Frontier -Provin 
Chief Commissionership, 
155-56 ; 441-42. 


155, 


oO 


‘Oath, taking of, by elected 

_. nominated members, 177. 

“9 et allegiance, 357, 407 ; form 
7, 


ponsibility, 7 
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Ogg, F.A., 4912. * 
Olivier, Lord, 531. 
Oudh, Chief Court i in, 499%. 
P des 
Palmerstone, Viscount,296m, 2992. 


| Parliament, attitude of, towards 


Transferred subjects, 523-24. 

Patel, V.J., 25”, 28, 29, 31, 35- 
36, 42-43 and note. 

Peel, Sir Robert, 411”. 

Pitt’s Act, see East India Com- 
pany Act, 1784, under Act. 
Pies) voting, principle of, 157. 

ts of order, decision of, 235. 

Polling officers, 175, : 

Port Blair, 370. 

Power to order withdrawal, 
236. : 

Preamble to the Government of 
India Act, 1919, 533. 

President of the Council of State, 
51-52. 

President of the Legislative 
Assembly, 25 and note; 
election of, 25-27 ; conventions 
regarding the office of, 28-30 ; 
duties and functions of, 30-34 ; 
salary of, 36-38 ; Joint Select 


Committee on, 3839, 
President of the Legislative 
Council, 62-65. 


Presiding ‘officer, 175. 

Princes’ Protection Bill, 203-4. 

Privy Council, 

. Judicial Committee of, 6m, 
490-93 ; appeals to, 490-91. _ . 

Procedure regarding legislation 
in both Chambers, 263-64. 

Prorogation, 232, 274, 

Provincial borrowing, 485=86. 

Provincial budget, 214-20. 

Provincial Civil Service, 463. 

Provincial contributions, 477-81, 
538-39, 612-13. 

Provincial Finance De - 
ment, 433 ; functions of, 433- 
437, 543-46, 

Prasat over, how a, 
con over, how ex 
389-96. 
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Provincial fous account, 482 and 


Provincial taxation, 486-88. 

Provisions’of the Act, repealable 
or alterable by “the Indian 

slature, 580-81. 

Public Service Commission, 44£- 
50, 450-53. 

Public Service Commission 
ep gai Rules, 1926, 602- 


Public Services, regulation of the 
exercise of authority over, 432- 


: Punjab Legislative Council, 
composition of, 57-58; speéial 
qualifications for aectics to, 


Q 


Queen Victoria, 
by, 346, 356. 
Questions, 240-44, 273. 
Quorum, 233, 275, 364. 


R 


Rahim, Sir Abdur, 158” 

Railways and Commerce Depart- 
ment, sce Department. 

Rajputana, 441, 

Raleigh, Sir Thomas, 355n. 

Rangach, , T.; Diwan Baha- 
dur, 28, 

Reading, Lord, 16, 257. 

Ree , Josef, '32n, da 34m, 37n, 


Reed, Sir Stanley, 346, 379n. 
Reforms, working of, 
in the sphere of the central 


Proclamation 


Government, 505-6; in the 
sphere of the provincial Govern- 
ment, 

Reforms Rnguicy Committee, 
1924, see uddiman Com- 
mittee. 

Registration as an _ elector, 


conditions of, 81-84. 
*, Regulating Act (173), see East 
India Company as 1773, 
“under Act. 


bt 
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Representation of special inter- 

ests, = n 

in Legislative Assembly, 

im Council of State, 50; in 3 

islative Councils, 62; desi- | 

rability of, 156-59. ! 

Reserved subjects, “td 
Secretary of State’s control | 
over, 333-34, 339; central control - 
over, 394-96 ; Rules relating - 
to expenditure on, 335, 574-76; © 
also see Sitbjects. 

Resolutions, 248 ; 
form and contents of, 249-51 ; 
effect of, 251. 

Reservation of Bills, Rules, 569- 
70. 

Returning Officer, 169, 172, 173,» 
175, 176, 181. 

Revenues of India, 466 ; applica | 
tion of, 467-68. | 

Revocation of transfer, 439, 534- — 


i 


35. 

Royal ‘Air Force, 368, a» 

Royal Commission on Deggp- ‘ 
tralization, 377. J 

Royal Commission on Indian {) 
Expenditure, 313, 316. 

Royal Commission on the Su- 
perior Civil Services, 444, 
450 ; see Lee Commission. | ‘ 

Royal Indian Marine, 196”, 368. 

Roy Chaychury, Kiron Sankar, 
2807. 

Roy Chaudhury, Kumar Sankar, 

mn 










Rules relating to expetiditure on 
central subjects, 335, 571-74. © 
Rules relating to expenditure on 
Reserved subjects, 335, 574-76. 
Rushbrook Williams, Prof. L: SS 
2042. : a 
Ss” 
Salisbury, ‘Lord, 356" 
Salt Daty, 20422 =~ a 
ders, 164m, - ‘ 


aran Nair; Sir CG 5, saan 
Sees: So Sir gb me 
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power -of, to bey, eC, | 25- 
perty, $42, 
y of State for Dominion 


307. aren 
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mmittees, 252~55., | 
Chimanlal, 507. *) 
y Sir. colm, 292m, 293, | 
297n, 298, 299n, 305, | 
31 ms 317", 322”, 336m, 


n4 condition of Taritt Bowery 
of, 68-69 and note, | Thakurdas, 
3130; 3i7as ae 
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ha, Lord, 20%, won, 599. “4 
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